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i. 

REMARJtS · BY 

PROCEEDINGS 
CER'lAIN PERSONS CONCERNING THE COMMITTEE'S 

82. On t"'o occasions during the h.earing of evidence by the 

Committee remarks by certain persons . concerning- the proceedings 

of the Committee were drawn to the Committee's att~ntion. 

83. On the firsi occasion ·ma~erial from the sunrlay Telegraph, 7 

October 1984, purporting to be, inter alia, a report of comments 

made in London by the Hon. Neville Wran, Premier. of New South 

Wa_les, on ~he evidence . of Mr Briese given before the Committee 

on 5 October 19_84, ._,·as dra.,,n. to the attention of the Committee. 

During public session, counsel a•sisting submitted: 

••• on one vie"' Mr Wran's comments may well be 
thought to have had the effect of putting 
pressure ·--on Mr Briese in relation to the 
remainder of his evidence before this 
Committee and, if Mr Wran's comments have been 
correctly reported and if he was aware that 
his comments would be published, it may be 
that, on that view he, as 'well as the 
newspaper, are pr ima f acie in contempt of the 
Senate. Mr Wran, however, may not have been 
aware at the time he· made his comments that Mr 
Briese had not completed his evidence and, if 
that were....the case, then the matter would ·bear 
a ··somewhat different complexion al though any 
comments of that ·nature o.n. the evidence before 
the Committee has deli evered its- report are no 
doubt best avoided. In those. circumstances I 
do no more this morning than to bring the 
matter to the Commi~tee' s attention ·so that it 
may consider its position in that regard. 

Counsel for· ~r Bri~se, in his submission; reiterated that the 

matter might turn upon the issue of whether or not it ·was known 

at the time the remarks were made that Mr Briese had not 

finished giving his evidence. 

28 
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84. The Commit.tee, while recc;ignising th~t the alleged comments 

had not yet been established as accurate, gave the following 

assurance to all witnesses: . 

The Committee itself will, of course, in 
making its findings of fact only take into 
account that evidence which is properly before 
it and will certainly not be influenced by any 
statements made outside the giving of evidence 
before the Committee and, we very readily give 
that assurance • . 

85. In addition, the Committee adopted and affirmed for itself 

the motion passed .by the Senate on 13 September 19 84: 

That the Senate -

(a) reaffirms the long-established principle 
that it is a serious contempt for any p_erson 
to a.ttempt to deter or hinder any · witness from 
giving evidence before the Senate or a Senate 
committee, · or to improperly influence a 
witness in respect of such evidence; or 

{ b) y.1arns al 1 per sons against ta king . any 
action which might amount to attempting to 
improperly influence a witness in respect of 
such evidence. 

86. On the second occasion, remarks · on the proce·edings of th:e 

Committee made by the Hon. L.F. Bowen, M.P., Deputy Prime 

Minister arid Minister for rrade, in the House of Representatives 

on 9 October 1984, were drawn to the a.ttention of the Comm.it tee. 

During a private· session · on 10 October 1984 the Committee agreed 
. . 

that a statement on this matter should be made in public session 

of the · Committee. In the subsequent statement, the Committee 

acknowledged that Mr Bowen had made a further statement late the 

previous night in which he had stated that he had n.ot intended 

to cast any reflection on the integrity of ·members of the 

Committee, but the Committee emphasied that: 

29 
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8-. FINDINGS 

95. In respect of findings on the matters referred to the 

Committee, the Committee has adopted the _procedure of asking 

members of the commit te~ to submit to it the-ir respective repo:rts 

on those matters. These rep.ot'ts are at t ached to .the Committee's 

repoit. In accordance with paragraph (19) of the re$olutipn of the 

Senate appointing the Committee, the advices · of the 

Commissioners Assisting. the Committee are al:s.o _attached to this 

report. The remainder of this repoC't consists of summar i es of the 

advices of the Commi..ssioners and of the reportts of the members of 

the Committee. 

All/ 
.' ....................... . 

- 3 4 - -

Uhchael Tate J 

Chairman 



····--······ ~~·--·-··--.·~-----~·· ·~1 

SUMMARY OF COMMISSIONERS' ADVICES 

Both commissioners found that Mr Justice Murphy engaged in conduct 

which had the tendency to · pervert the course of just ice. They 

differed on the question of the judge's intention, which led to a 

difference in their conclusions. 

Mr Commissioner Wickham 

His advice was that .he was satisfied beyond reasonable doubt that 

Mr Justice Murphy at the material times intended that Mr Briese 

would convey to M.r Jones, S. M. ( the magistrate hearing the 

committa l proceedings against Morgan Ryan) Mr Justice Murphy's 

views that the case of conspiracy against Morgan Ryan was a wrong 

case of conspiracy · and that he had read the evidence and was of 

the view that· the evidence was very weak and did not support a 

charge of conspiracy, and hoped that those views wou l d be 

conveyed, and intended that those views if conveyed would 

inf l uence the comm i tting mag i strat e aga i nst the prosecution and in 

favour of Morgan Ryan. 

Mr Wickham also advised that he was 

Mr Justice Murphy . did carried with 

of_ ~he 

it a 

opinion that what 

real risk that 

Mr Jones, S.M. w~uld become subject to the influence intended . 

He therefore advised the Comm i ttee as follows:-

( 1) That the conduct of Mr ;Just ice Murphy could amount to 

misbehaviour in accordance with the interpretation of 

the meaning 

paragraph (2) 

of "misbehaviour" contained within 

of the summary of the opinion of the 

Solicitor-General of the Commonwealth, and also within 

the opinion of Mr C.W. Pincus, Q.C. 

( 2) That that conduct which could amount to misbehaviour 

within each of the two opinions had been proved beyond a 

reasonable doubt. 

- 35 -
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Mr Commissioner Connor 

His advice was that one inter-pretation of the facts afforded · a 

reasonable hypothesis consistent with innocence and for that 

reason he was . not satisfied beyond reasonable doubt that 

Mr Justice Murphy intended . to or attempted to pervert the course 

of justice by having his view of the Ryan case conveyed to 

· M.r Jones, · S.M. 

His further advice was that as the onus of proof on the balance of 

probabilities, where criminal conduct was in issue, was so close 

to the standard of proof beyond reasonable doubt, he was also not 

satisfied on the balance of pro~abiliti.es that Mr Just i ce Murphy 

intended to perv~~t the c~µrse of justice in that way. 

He further advised tha t he did not consider that there was any 

conduct 1n those conver-sations which could amount to misbehaviour 

in accordance with the interpretation of · "misbehaviour" contained 

1n the opinion of the S0l1c1tor-General of :he Commonwealth . 

As to the i n terpretation of "misbehaviour" contained 1n the 

opinion of Mr Pincus, Q.C., Mr Connor advised that. on that 

footing, once it was clear that there is unworthy conduct it 

would be a usurpation of the role of Parliament to attempt to say 

whether or not the conduct was serious enough to merit the o.ne 

sanction which Parliament has, namely, removal from office with 

its accompanying di sgr.ace. He was of the v 1 ew that there was no 

alternative but to say that there was conduct which could amount 

to misbehaviour · and that therefore, in his opinion, t.here was 

-proo·f beyond reasonable doubt of conduct which could amount to 

misbehaviour in accordance with the interpretation of the meaning 

of "misbehavi our~ contained in the opinion of Mr c.w. Pincus, Q.C. 

- 36 -
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SUMMARY OF REPORTS OF MEMBERS OF THE COMMITTEE 

Findings of Fact 

1. 

2. 

3 . 

4. 

5. 

Senators Tate, Lewis and Haines m~ke findings of fact (other 

than findings of fact as to the intention 
. . 

Mr Justice Murphy )~ both on the balance of probabilities and 

beyond a reasonable doubt, in accordance with the evidence of 

Mr Briese. 

Senators Tate, Lewis and Haines find, on · the balance of 

probabilities, that Mr Justice Murphy spoke· and acted as he 

did ( as deposed to by Mr Briese in evidence ·before the 

Committee) in an attempt to influence and with the intention 

of irtfiuencing the due and ordinary course of justice in 

relatioQ to the committal proceedings against Morgan Ryan. 

Senators Tate and Haines do not find beyond a reasonable 

doubt that Mr Justice Murphy spoke and acted as he d i d in the 

course of attempting to influence or with the intention of 

influencing the due and ordinary course of · justice in 

relation· to the said committal proceedings. 

Senator Lewis finds, beyond a reasonabl e doubt, that 

Mr Justice M~rphy spoke and · act~d as he did in an attempt to 

influence and with· the intention of ·influencing the due and 

ordinary course of justice in relation . to the said committal 

proceedir:icjs. 

Senator Bo~kus makes findings of fact {other than findings of 

fact a s to the intention of Mr Justice Murphy), both on the 

balance of probabilities and beyond a reasonab le doubt, as 

set out in. hii separate report. 

6. Senator Bolkus does not . fir.id on the facts as found by him, 

either beyon~ a reasonable doubt or on the balance of 

probabilities, that Mr· Justice _Murphy attempted to influence 

- 37 -
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7. 

8. 

or had . the 

course of 

proceedings. 

intention 

justice 

of 

in 

influencing 

relation ta 

Senators Tate, Lewis and Ha ines 

Mr Just ice Mu_rphy, . as found by 

find 

them 

the 

the 

that 

on 

due . and ordinary · 

said committal 

t ·he conduct of 

the balance · of· 

probabilities, h ad an 

of just-ice. 

actual tendency to pervert the course 

Senator Lewis finds that the conduct of Mr Justice Murphy, as 

found by him beyond a reasonable doubt, had an acutal . 

tendency to pervert the course of justice. 

9. Senator Balkus does not find, on the facts as found by him, 

either beyond a reasonab l e doubt or on the balance of 

probabilities, that the conduce of Mr Justice Murphy had any 

tendency to pe~vert the course of justice. 

Whether the conduct of Mr Justice Murphy a s found cou ld amount to 

misbehaviour within the meAning of Section 72 o~ the Constitution 

1. 

2 • 

3. 

Senators Tate, Lewis and Haines i nd ica te that the conduct of 

Mr Justice Murphy, as found by them on the balance · of 

probabilities, could amount to misbeh~viour in accordance 

with the interpretation of the meaning of "misbehaviour" 

contained in each of the opinions of the Solicitor-General of 

the Commonwealth and of Mr c.w. Pincus, Q.C. 

Senator Lewis indicates that the conduct of 

Mr Justice Mur~hy, as · found by him beyond a reasonable doubt, 

could amount to misbehaviour i n accordance with the 

interpretation of the meaning of "mi sbehaviour" contained in 

each of the said opinions. 

Senator Balkus indicates that the conduct of 

Mr Justice Murphy as found by him, both beyond a reasonab l e 
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doubt and on the balance of probabilities, could not amo,unt 

to misbehaviour in accordance wi th the interpretation of the 

meaning of "misbehaviour" contained in either of the s,aid 

opinions. 

- 39 -

(Michael Tate ) 
Chairman 
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APPENDIX 4 

SENATE SELECT COMMITTEE ON ALLEGATIONS CONCERN"lNG A JUDGE 

Procedures and Rules for the Examination of witnesses 

Det.etmined 27 September 1984, amended 3 Octolber 1984 

GENERAL · 

l. These procedures and rules 
Committee, aft.er heari.ng 
appropriate to depart 
circumstances. 

shall be fo llowed unless the 
counsel, dee~ it just and 
from them in particular 

2. The Committee's inquiry shall, in general , be conducted 
as a judicial proceeding to the intent that, save as 
provided in paragraph 3 hereof, 

3 • 

4. 

5. 

(a} the rules of evidence shall be applicable to the 
Committee's hearings; 

(b )' the Committee shall make its f indi n~is of fact upon 
the evidence adduced before i t i n this way and 
shall not take into account a ny other material. 

The Committee reserves the righ t , after hearing 
counsel, to receive ev i dence not admi ssible under the 
rules of evidence should it deem i t j ust and 
appropriate to do so. 

The records, ttanscrip~.§_and documents referred to in 
parag·raph (20) of the Resolution of · the Senate of 6 
September 1984 shall not be taken into account by the 
Committee in making its findings of fact: except to the 
extent to which any such records, transcripts or 
docwnents are received in evidence before this 
Committee. 

Consistently with paragraph 4 and notwithstanding the 
· rights conferred upon them by paragraph {20) of. the 
Resolution of the Senate of 6 September 1984, the 
Members of the Committee and the Commissioners now 
.indicate that they do not propose hereafter to have 
access to or refer to the records, t ranscripts or 
documents mentioned in paragraph (20 ) except in the 
presence of counsel and in f o rmal sittings 'when t hey 

j __ •---·- - 53 -
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6. 

a. 

deem it necessary to consider whether any such records, 
transc~ipts or documents should be received in evidence 
or referred to in the course of the evidence. 

All hearings of the Committee shall be conducted in 
public .unless the Committee deems it just and 
appropriate to hear evidence in camera, whether on the 
application of any person or of its own motion. 

Counsel assisting the Commit tee shall make available to 
counsel for Mr Justice Murphy and to counsel for Mr 
Briese proofs of evidence of all witnesses he proposes 
to call to give evidence. 

In accordance witb the ordi.nary 
witnesses shall not be allowed to 
while they are giving evidence 
grants. leave~ 

practice in courts, 
consult their counsel 
unless the committee 

OPENING ADDRESS 

9 • (a) 

{b) 

{ C) 

counsel assisting the Committee shall be entitled 
to make an opening address. before calling 
evidence. 

Counsel for Mr Justice Murphy, if he proposes to 
cal l evidence, shall be entitled to make an 
opening address before doiryg so. 

Counsel for witnesses shall 
make an opening address. 

not be entitled to 

EVIDENCE I~ CHIEF 

10. 

11. 

12. 

All witnesses, other than Mr Justice Murphy (should he 
give evidence) and witnesses called on his behalf, 

· shall in the first instance be examined in chief by 
counsel assisting the committee by mean-s of non-leading 
questions. 

Counsel foe any witness who is called by counsel 
assisting the Committee may ask . supplementary · 
non-leading questions of that witness. 

Counsel .for Mr Justice Murphy shall have the right to 
examine in chief Mr Justice _Murphy (sho ul d he give 
evidence) and any witness called on his behalf. 

CROSS EXAMINATION 

13. (a ) Cour. sel assisting the Commit tee may cross- examine 
generally Mr Justice . Murphy (should he give 
evide nce) and .any witness called on his behalf. 
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APPENDIX 5 

SCHEDULE OF RELEVANT DOCUMENTS 

BEFORE THE 

SENATE SELECT COMMITTEE ON TBE CONDUCT OF A JUDGE 

The purported transcripts and summaries of convers

ations, given to The Age newspaper by Mr R. Bottom, in 

which Mr Justice Murphy is allegedly a participant or 

is referred to. 

Hansard transcript of one conversation, purportedly 

recorded on a tape recording given to The Age newspaper 

· by Mr R. Bottom. 

Profile of Mor.gan Ryan a_nd summary of information 

supplied by informant. 

Opinions ( 4) provid~d by Mr c.w. Pincus, Q.C. 

Interim report of Spec i al Prosecutor Mr I. Temby, Q.C. 

Final Report of Mr Temby. 

Australian Federal Police records of interview, 

supplied by Mr I. Temby, Q.C., interviews with Messrs 

Lewington, Lamb, Jones and Kennedy . 

Transcripts of evidence taken by the Committee: 

Mr I • Temby, Q. C.' 18 Apr i l 1984 

Mr R. Bottom, 15 May 1984 

Mr C.R. Br i ese, 28 May 1984 

Mr O.J. Le wing ton, 28 May 1984 

Mr R . A-. Jones, 28 May 1984 

Mr P.J. Lamb, 7 June 1984 

Mr M.J. .Ryan, · 8 June 1984 

Mr C • .R. Briese, 4 July 1984. 
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8. Letter of 

attachments. 

12 June 1984 to Mr Justice Murphy and 

9. Statement of 2 July 1984 by Mr Justice Murphy. 

10. Other correspondence 

Letter of 16 May 1984 to Mr C.R. Briese, and attach- · 

ments 

Letter of 1 June 1984 to Mr M.J. Ryan 

Committee documents 

11. Index to matters re f erred to in macerials 

Index to transcripts of evidence 

Chronology of sign ificant events 

List of references to Mr Farquhar 
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. Exhibit lA: 

Exhibit lB: 

Exhibit 2: 

Exh i bit 3 : 

Exhibit 4: 

Exhibit 5: 

Exhibit 6: 

Exhibit 7: 

Exhibit 8: 

i ·- ··-----

LIST OF EXHIBITS 

Statement given by Mr C.R. Briese to the 
Select CorN"nittee on the Conduct of a J udge on 
28 May 1984. 

Letter dated 12 June 1979 from Mr C . R. Br i ese 
to Mr T.W. Haines, Under-Secretary of Jus t ice 
of New So~th Wales (originally an attachment 
to lA ) • 

Letter dated 16 .May 1984 from the secretary 
of the Select Committee on t h e. Conduct of a . 
Judge to Mr C.R. Br i ese - and parts of the 
attachments to t hat letter. 

Transcripts of proceedings in 
Court of New South Wal es in 
R v Ryarr, dated 29 Apri l 1982, 
and l9 J u ly 1982. 

t he District 
respect of 

18 J u:1a 1 ~82 

Copy of letter dated 23 March 1982 from 
Morgan Ryan and Brock to Mr B. Roach, 
Solicitor for Public Prosecutions of New 
South Wales ., concerning the trial of Mr t-!. J. 

Ryan. 

Report of Queen v Hoar, 
Australia, 1~81 148 CLR 32 . 

Hi gh court of 

Photocopy of court li s ts from Sydney Morning 
Herald, 9 May 1 984. 

Copy of . judgement in R v Ryan, New Sou~h 
Wales Court of Crimina l Appeal, 26 July 1984. 

Newspaper articles 

National Times 
Bugged' 

l December l98J "Big Shots 



Exhibit 9: 

Exhibit 10: 

Exhibit ll: 

Exhibit 12: 

.-..- ~--~~~- .. -~--:--. .__.. .. _.._ ___ ,,, _ _,..._-~ ... "'""'·-···"'t 

The Age 
judge' 

2 February 19841 'Secret tapes of 

The A!e 3 February. 
revea crime web' 

1984 'Phone taps 

The Age 4 February 1984 1 Trimbole 1 s line · 
to the top' 

The Age 2 March 
'The Age' matched 
the transcripts' 

1984 'Authentic? How 
people and places wi th 

Sydney Morning Herald 18 February 
• Ample scope f o r prosecu.tion s : Dowd' 

1984 

Bundles of purported transcripis of convers
ations headed 

"Rabid tape No. l FROM PM 6. 2. 80 to 8am 
7.2.80" 

"No's for Mad Dog" 

Bundle of purported summaries of convers
ations headed 

"Morgan John Ryan". 

Letter dated 1 June 19 82 from Mr 
Justice Murphy's associate to Judge J. 
Foord and attached report of judgement 
in R v Perrx, N.S.W. Court of Criminal 
Appeal, 20 October 1981. 

Oepartmen t of Administrative Services, 
Transport and Storage Division, Daily 
work sheet of Mr J. Troutman, 6 January 
1982. 

Letter dated 5 June 1984 from Mr C.R. 
Briese to the secreitary of the Select 
Commit tee on the c ,onduct of a Judge, 
concern ing Mr Briese's evidence before 
that Committee. 

List headed "Judicial arrangements - lengthy 
trials - Mar 1983", dated 2 May 1983. 
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APPEtDIX 8 

STATEMENT BY MR T.E.F. HUGHES, Q.C., 12 OCTOBER 1984 

kr Ch~irman, the context in which this Committee 
has been conducting this inquiry has undergon·~ an essential 

change as a result of . political cvents·which have occurred during 

th ~ lust \leek. The present Parliament is now within a fortnight 

of its <!xpi ry as a total entity. The House of Repr esenta ti ves 
last ni ght adjourn~d indefinitely and is to be dissolied on 

26 October next. These i n· a practical . sense are unalterable 
political facts. One result of these events is that it is now 

' ' 
i mpossibl 1a.· , even if: mi!.heh,wiour were found, for the procedures 
envisaged by saction 72 of · the C6nstitution to be imple~e~ted 
before the forthccming election. This is because s~ction 72 

requir~s that an addre~o for the rcmova i of a Federal judge must 

be punsc-d by both Houfies in t he sc:ime session. · Unless th«t 
happen/3, the Governc,c-Gcneral in Council has no power of 

removal. It tollows that , with all respect, the Sen~te, ~s 

prceently const i t ut ed, could be ccen to be acting inappropriately 

if it were to c0ntemplate an address for removal befote the 

expiry of the pr~senl.: rai:liament. Ag~in with respect, I say that 

any attempt so to do could be seen a s a futilo ztep ta ke n solely 

for politic~ l r~asons. Fur ther p~rsistence by the Sen~te , as 
presently constituted, in r~guir ing this Committee · to bring in a 

report on its terms or reference m~y be seen to be, without any 
fault whatsoever on thQ part of this .Cornrnitte~, an unjustifiable 

attempt based trpun political corH~iderations to pre-empt the 

proper .role of the new Purliam~nt. When the new Parlic;1ment 
assembles ne~t year the Senate will be constituted differently 
in~smuch us its numbers will be increased fcom 64 to 76 as from 

the date of its first sitting. It will be a different Senate. 

Also, without any fault on the. part of this Committee - ~nd I 
wizh to . emphasise that as ntrongly as I can - there has been 

another alteration in the context in which this inquiry is being 

conducted. ' It haz become quite clear that itt; procedings are 

being cond ucted in a highly politicised e nvJronment and ere being 

treated a!; a factor in the opening stug.:-s of an ele·c·t ion 

c a mpaign. If the jucige givcc evidence, 1t is v i rtually 

inevitable th~t he may become a political footba l l in t he 

election. Thin would be intolerable. I emphasise that if it 
. . 

were to happen it would be C'iUitc unavoid~ble so far ilS this 
Corur.iittcc is c·oncerncd. 
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REPORT OF SENATOR MICHAEL TATE AND SENATOR JANINE HAINES 

INTRODUCTION 

1. We are required by the Senate to report my findings of 

fact upon the allegations of Mr C.R. Briese set out in 

appendix. 5 of the report of the Senate Select Committee 

on the Conduct of a Judge (Senate resolution l(b)) and 

whether Mr Justice Murphy engaged in any conduct which 

could amount to misbehaviour providing sufficient 

grounds for an addresa praying for his removal (Senate 

resolution l(c}). 

2. We are also asked to indicate in our report (presumably 

because the Senate wishes not to have the standard of 

proof of conduct or the appropriate criterion for 

misbehaviour to be conclusively determined by its 

Committee) whether there is any proof of conduct which 

could amount to misbehaviour (l} beyond reasonable 

doubt and ( 2) upon . the balance of probabilities, and 

using the meanings of misbehaviour contained in the 

opinions of the Solicitor-General of the Commonwealth 

and that of Mr c.w. Pincus, Q.C. 

3. We shall refer to the Senate Select Committee on the 

Conduct of a Judge as 

allegat~ons contained 

"the prior Committee" and the 

in appendix 5 of the prior 

Committee's report are to be found in appendix 2 of 

t.his Committee's report. For convenience, the reference 

will remain to 'appendix 5'. 

THE FACTS 

f 
-·- ·-·· -··--··- ····-_ J.: --·- ~ --··· ·- 4 • ·--·-·-we turn . to - ·the. aTlegatTon·s --of-- ·r~fr- 1lr-ies-e--a·nd. t ffif' r:rnaTffg-·· --- - 1 

of fact. i 

- l -



S. There are . two types of facts to be determined. One type 

is of overt conduct. observable to a bystander, whether 

by sight or by hearing words uttered. We shall call 

this 'observ~ble conduct• . The other · is of a state of 

mind, the accompanying intent, if any, with which 

observable conduct is undertaken. This fact can only be 

inferred, but it is nevertheless possible to reach a 

eonelusion that the state of mind existed. 

OBSERVABLE CONDUCT 

.6. It is convenient to deal f i.rst with the occurrence of 

the 'observable conduct.' outlined 

containing 

relationship 

the alleged sequence of 

between Mr Justice Murphy 

over some years. 

in appendix 5, 

events in the 

and Mr Briese 

7. It is only those events which are in issue and- which 

require resolution by this Committee. rt· ·is to be 

emphasised that a not ion of Mr Briese that a general 

conspiracy existed to pervert the administration of 

justice in New South Wales and involving the judge and 

others was not an issue before this Committee and we do 

not make any finding as to whether such a conspiracy 

existed. 

8. Howeve.r, his notion of a conspiracy was vehemently 

attacked by counsel for Mr Justice Murphy in an attempt 

to discredit Mr Briese as a reliable witness on the 

i ssue.s which were before the Cornmi ttee. 

9. Although Mr Briese was unable to substantiate his 

r, 

. . 

notion, and al though . the notion clearly coloured his 
1 

presentation of ev i de nee to the prior commit tee, the · I 
__ ·-·-·- inabi_l4,ty of ___ Mr . Briese __ to __ sustain the ____ _ i,nference which __ _ __ __________ J 

he had drawn did not affect the gene.r.al i-.r:np .ression of 

honest recollection of the observable conduct outlined 

in appendix 5 and about which he gave evidence in 

chief. 

- 2 -



10. He was not shaken in cross-examination on those 

matters. Such inconsistencies as existed between his 

original written submission or eviden.ce to the prior 

committee and his evidence before thi:s Committee were 

trivial or explicable by the different format of 

proceedings. We accept Mr Bri ese' s acco,unt as reliable, 

but are these observable facts proved either on the 

balance of probabilites or, alternatively and more 

demanding, beyong a reasonable doubt? 

11. This requi~es some cons i derat i on of the fact that 

Mr Br iese's account of observable conduct is uncontra

dicted by evidence of Mr Justice Murphy. 

12. Mr Justice Murphy declined the Committ:ee's invitation 

to give evidence at the conclusion of the presentation 

of the evidence of witnesses. by counsel assisting in 

the presence of counsel for the judge . He was ent i tled 

to do so, both in terms of the Senate resolut ion and by 

way of analogy with criminal proceedings. He gave 

reasons which clearly weighed with him. 

13. We do not find it necessary to draw the inference which 

Mr Wickham invited the Committee to draw (at p.'32) 

where he said "I do, however, advise that it should be 

inferred that his real reason 

was that to do so would be 

for not giving evidence 

unlikely to make his 

position better". On the other hand, !the "categorical 

denial" of misbehaviour made by the judge through 

counsel we put to one side a s not be i ng a privilege 

open to the judge unde r the law of evidence applicable 

in the A.C.T. 

14. · It is· important to note that the writ ten response of · 

the judge to certain matters put to him by the prior • 

Committee was not admitted in evidence before this 

- 3 -
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~To recapitulate then that conversation, the 
essential factors are: Mr Justice Murphy said to 
Mr Brise, (l}, that the . Morgan Ryan conspiracy 
case was wrong; { 2), that he had read . the 
evidence; (3), that the evidence was very weak 
and did not support a ~harge of conspiracy; 

·and (4)., that he, Mr Justic~ Murphy, was really 
concerned about the case." 

19. we conclude that the cumulative effect of those remarks 

was inherently likely to produce the result which they 

did, namely to cause Mr Briese to make some inquiries 

of the magistrate. We conclude further that they 

carried a re.al risk and a natural tendency for 

Mr Briese to indicate to the magistrate the nature of 

some concern about the propriety of the charge and the 

weakness of the evidence. It i s possible also that the 

words carried the r.isk that the judge might have. be.en 

mentioned by name or by reference to his prestigious 

office. 

20. The words uttered would have been wel 1 calculated to 

affect the mind of Mr Jones, particularly if, as we now 

know, he did not think the case was very strong. But, 

apart from· that latter circumstance, there was every 

chance he would be inf 1 uenced by a matter put to him 

otherwise than in open court. 

21. To summarise the stage reached in our consideration of 

the evidence: We find beyond a reasonable doubt and on 

the balance of probabilities that Mr Justice Murphy 

uttered the alleged words in a sequence of events and 

.that his conduct had a real tendency to produce an 

interference in the due and proper course of the 

magistrate's consideration of the committal proceedings 

against Morgan Ryan. 

-· ...... ·--~- ... .lN'.l'.EN.T!ON ····--· .. ···-- -- _,_ --·· -- ...... ----····--·--·····-·-···· -- .. 

22. Were the words intended to produce that result, rather 
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, try his friend, Morgan Ryan. But, · in the absence of any 

credible alternative explanation, that is the most 

innocent interpretation that · can be placed on ' his 

seeking out of Judge Flannery. 

47. In any event, a dinner party was held at Judge Murphy's 

home two days before Morgan Ryan's trial. Only the 

judges and their wives were present at the dinner. At 

dinner, the judge expressed his views on conspiracy 

charges and the unfair use of what somebody said about 

somebody else and pointed to a recent High . Court 

decision - Hoar's . case, (R. v Hoar,· A.L.R. 357) in 

which he had written a particularl y scathing judgment 

on the use of conspiracy charges, supplementing the 

strong express-ions of the other members of the 

Court. (at 363-41 . 

48. As we have found that the judge knew that Judge 

Flannery was to be the trial judge in the Morgan Ryan 

conspiracy case, we conclude that the judge had it in 

mind, probably when he sought out Judge Flannery and 

certainly on the occasion of the dinner, that Judge 

Flannery should conduct that trial with his mind 

refreshed ~Ya reading of the views of the High Court, 

es·pec ially those of the judge ( and as supplemented by 

some remarks at the dinner · table) on . the use of 

conspiracy charges, and that this was intended to have 

some impact in the course of the trial. It clearly had 

that tendency. 

49. · We regard as irrelevant and do not take into account 

the fact that Mr Miles attempted to use Hoar's case in 

an opening address to Judge Flannery the following 

Monday. 

---------- ·- ·· so·~- ·--we - c oncrua e --t-ha~t -·trris- ·ac't:rvity- ·-of- ·th-e·-·-j -udge- man-i-f es-ted -

an intention to · put in a w~rd in the apprQpriate ear in 

a way which mi.ght assist the outcome of the judicial .. 
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proceediigs in which Morgan Ryan_ was · enmeshed. 

51. We make no comment on the propriety or lawfulness of 

the judge·' s conduct in relation to Judge Flannery as 

·that ia not called for in this case. 

52. Suffice to say that the conversations with Chief Judge 
Staunton and Judge Flannery re-inforce the conclusion 

about which we might otherwise have bee·n more 

tentative, namely, 

December in which 

·that the 

the judge 

discuss a Matter, but not on 

the actual conversations at 

telep.hone call in late 

indicated he · wished to 

the phone, when linked to 

the Br i ese dinner party 

indicate a deliberate course of action undertaken to 

assist a friend in a way suitable to the committal 

stage of the p~oceedings. 

53 •· The raising in discuss i.on of the Morgan Ryan conspiracy 

case, characterising it as I wrong I and the ev i dence 

supporting t he al l egation as 'weak', were not 

unpremeditated remarks with no special interest in the 

effect they might have on the person to whom they were 

directed. 

·-·-54. We understand the Comm.issioners' advice to be that -this 

is a legitimate use of the evidence of Chief Judge 

Staunton and Judge Fla_nnery and, further, in so using 

it, both Commissioners came to substantially the same 

conclusions as we have. 

55 i H'e could not know, or be sure, how Mr Briese w-ould 

r 

respond~ anymore than he could be sure that Judge 

Flannery would read Hoar's case in the ligh t of the I 
___ _ _ _______ _j udges' _ _ dis_app~ oval __ OL _ consR:i. rac y cha~gs. But-! _l ·----·-···--···-- -·-j 

consider it m<?re probable than not tha t----he hoped for J 
i 

some· response and intended that the response sh~uld in 

some way influence the ordinary and due course of 
Mr Jones' conduct of or decision upon , the committal 
proceedings. 
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60. 

Mr Justice Murphy at the Briese dinner to help discern 

the intent with which the subsequent conversations were . . 

undertaken, ·that would be rather circular when we are 

inquiring whether the intent at the Briese cinner was 

guilty or not. We de.rive no gre·at help from them. 

The Chief Justice and Justice Mason · in a joint j udgmen.t 

in the High Court Ch.;!.mbe:rlain and Another V R 

(51 A.L.R. , · 225 at 237) had this to say about the civil 

and criminal standards of proof. 

~When the evidence is circumstantial - the jury, 
whether in a civil or in a criminal case, are 
required to draw an inference from the 
circumstances of the case; in a civil case the 
circumstances must raise a more probable inference 
in favour of what is alleged, and in a criminal 
case the circumstances must exclude an reasonable 
ypothesis consistent · with innocence." (our 

emphasis) 

61. In elucidating that,. Mr Connor -asked counsel assist i ng: 

"Does that amount to this, that in dra...,ing 
inferences on the balance of probabi li ties, the 
civil onus, you can select the more probable one; 
but in a criminal case, i.f there I s a reasonable 
one that's consistent ~ith inno~ence, even though 
it's not the probable one, that's a bar to 
accepting the probable one? 

Mr Simes - Yes. I'm not sure that one would find 
universal agreement as to how to state the effect 
of what I've read, but certainly that is one way 
of expressing it and! would not dissent from it. 11 

(pages 1331-1332) 

62. We find that the circumstances do not exclude a 

reasonable hypothesis consistent with innocence or, to 

put it Mr Connor's way, there i s a ~easonable inference 

consistent with innocence, even though 

-- - ······ --probable - on-e-;···· 
it's not the 

63. We outline the · alternative inference,· which we find 

reasonable on the evidence thougl) less pro...bable, that 

the Committee was invited to draw as to the judge's 
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state of mind at the dinner. 

64. It was submitted on this view that Mr Justice Murphy 

had no reason, when he embarked on the conversation at 

the Briese dinner, to suppose that Mr Briese would com

municate improperly with Mr Jones. This was put on the 

basis that 

(l} Mr Justice Murphy did not request or suggest 
to Mr Briese that he should take steps to 
inquire in any way of Mr Jones or anyone else 
about the case. Mr Briese agreed that no such 
request was put to hi~. 

(2) Mr Briese had indicated that he had not 
spoken to Mr Brown, the magistrate hearing 
the "Greek Social Security" case, about . its 
progress but had nevertheless picked up from 
incidental remarks of Mr Brown ttrat he was 
likely to commit. It may be thought 
remarkable that Mr Briese as Chi ef Magistrate 
had not made some such inquiry concerning a 
notorious case creating a backlog of work in 
his . courts. 

(3) When, therefore, Mr Briese offered to make 
some inquiries, the judge had reason to 
suppose they .would not go beyond the same 
general kind of inquiry as outli~ in (2), 
and henc.e did not demur. And it is to be 
emphasised that Mr Briese did not say he 
would make . inquiries of the magistrate. Other 
persons around the court may have bee,n a 
source of information for Mr Briese. 

(4) Further, the judge had every right to assume 
that Mr Briese would not improperly discuss 
the merits of the case with Mr Jones. 

( 5} The subsequent conversations with Mr Briese 
at the State Office Block {preceded by a 
telephone call) and, a few days later on the 
telepho.ne, then fall into place as simple 
follow-ups to ascertain the result of an 
inquiry _believed to be properly undertaken. 

65. We ·do not find this hypothesis so straining of 

credulity as to require exclusion as unreasonable on 

- 17 -



... __ ...... . ................... . ·-----·-- .. ,.--.' w·--·-·--1 ..... ----..... · ·- ~ ... -- --:--··---·-··· .. ....,..·--·-

the evidence, bearing in mind the presumption of 

innocence which is the · 'golden thread' in ~ur criminal 

justic~ system. 

66. !n this we differ from Mr Wickham who s-ay.s, at p. 37. 

··The Justice . did not expressly sugges_t that the Chief 

Magistrate should malt.e any inq\li.ties. of . Jones, S·.M. O,n 

the other hand when the Chief Magistrate said that he 

would the Justi9e did not, as one might expec~, 

immediately demur. One wou1d expect the Justice to 

demur in emphatic terms, having regard to his 

friendship with Ryan." We would emphasise more strongly 

than the Commissioner Assisting the fact that Mr Briese 

did not reply in terms of making an . inqu~ry of 

Mr Jon.es. This seems to us to · leave an innocent 

explanation of the judge• s failure to demur at least 

reasonably open, though not more probable than the 

explanation we favour. 

67. On the other hand, Mr Connor thought "that ... t he latter 

68. 

69. 

interpretation affords a reasonable hypothesis 

consistent with innocence To find otherwise would 

in my vi e.w involve attaching too Little weight to the 

presumption . of .innocence". We have tried to give that 

presumption its due weight as a crucial element in the 

common law tradition, and feel ourselves constrained in 

the sa.me way as was Mr Connor. 

Nevertheless, we disagree with Mr Connor in his· very 

nearly equating the civil a.nd criminal standards of 

proof where criminal conduct of ~ s ·erious nature is . in 

issue. We believe the proper approach as laid aown by 

the High Court in Chamberlain's case (supra) if 

as an aid (as we do) to the application 

adopted 

of the 
. - - - ·---_ .. ,,..-... ---- ----.. .., ..... .,_ . ____ ···· ··- ---- - ·.--···- --·· ·-- ...... . .. - - ..... .._... ··-· - - --- __ ._._ 

standards, indicates how different answers can be 

readily given on the same evidence. 

In Rejfek and McElroy (1964-65) 112 C.L.R. 517 the Full 
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Court of the High Court held: 

"This court decided in 1940 in Helton v Allen (JJ 
that in a civil proceeding facts which amount to 
the commission of a crime have only to be 
establi~hed to the reasonable.satisfaction of the 
tribunal of fact, a satisfaction which may be 
attained on a consideration of the probabilities.fl 
(at 519) • 

. "But -the standard of proof to be applied in a case 
and the relationship between the degree of 

· persuasion of ·the mind according to the balance of 
probabilities and the gravity or otherwise · of the 
fact of wh_ose ·existence the mind is to b.e 
persuaded ~re not to be confused. The - difference 
between the cri.minal standard . of proof and the 
civil standard of proof is no mere matter of 
words: it is a matter of critical substance. No 
matter how grave the fact which is to be found .in 
a civil case, the mind has only to be reasonably 
satisfied and has not with respect to any matter 
in issue in such a proceeding to attain that 
degree of certainty which is indispensable to the 
support of a conviction upon a criminal charge: 
see Helton v Allen (1) per Dixon, Evatt and 
McT iernan JJ. ( 2). The reservation made in 
Watts v Watts ( 3) is no longer necessary in 
Australia having regard to s. 96 of the 
Matrimonial C~uses Act 1959." (at 521-2). 

70. Therefore~ we report to the Senate that on the evidence 

admitted before the Committee, and without the benefit 

of any evidence from Mr Justice Murphy, we concl'ude 

that, on the balance of probabilities, Mr Justice 

Murphy when utter'ing the words at the Briese dinner, 

intended that Mr Briese should undertake some action 

which would interfere with the due and ordinary course 

of the committal proceedings against Morgan Ryan. 

71. In discerning this intent as the more probable of 

several states of mind which the judge could have 

entertained. we are unable to say that a less probable 

view is not reasonably open. In so saying we cannot 

·· "·········- - ------ . ... exclude a reasonable hypothesis cons is tent with 
. ---·· ··· ... ---·-·-···· -··- -.............. , .. _ .......... _,. .. ---··- - ··- --·-·----··---"'~ - -· __... ..... ·---- -·-·-·- · --

innocence. We ar.e therefore unable to find the in tent 

proved beyond reasonable doubt. 
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72. We f°urther report that, given our findings of fact, 

Mr Justice Murphy engaged in conduct which could amount 

to misbehaviour justifying an ·address for his removal 

in accordance with the in.terpretation of the mean ing of 

"misbehaviour" contained in both 

73. 

. ( 1) the opin'ion of the Solicitor-General of the 

Commonweal~h in that the elements of an 

offence known to the law have been proved in 

the sense outlined above; and 

( 2) the opinion of C.W. Pincus, Q.C. in that the 

conduct as proved in the s.ense outl ine.d above 

i s a sufficiently ser ious impropriety on the 

part of the judge such that the Senate could 

characterise 

misbehav i our 

i t as conduct 

justifyi'ng an 

amounting to 

address for 

removal from off i ce. 

It · is to be 

made, the 
1'misbe·haviour 

noted that .whilst a finding of fact 

characterisation · of · that conduct 

providing sufficient grounds for 

is 

as 

an 

address for removal" · is not conclus i ve but is meant to 

be open to the Senate · in that it "could" ·so 

characterise it. This accords with the t ask g iven us in 

Senate resolution, paragraph l{c). 

74 . We wish it to be clearly understood that the report we 
have made is e xclus ive l y based on the ev i dence properly 

_ . __ Q~..f.Qr~_t hi_s _comm.i.tt_ee_. _______ ··--- --· --'- ______ _ 

75. Further, we regard ourselves as free to adopt a 

different or preferred standard of proof or criteria 

- 20 -
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for conduct amounting to misbehaviour in the event that 

any further inquiry is undertaken by the Senate. 

76. In short, our report must not be taken as any 

indication of any view we might adopt either as to the 

law or the facts should they fall to be determined in 

the Senate itseli. 

(Michael Tate) 
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REPORT TO THE SELECT COMMITTEE ON 

ALLEGATIONS CONCERNING A JUDGE 

SENATOR N. BOLKUS 

It is desirabl"e that I state at the out.set my cone) usions. These 

are that: 

l. Mr Justice Murphy committed no criminal offence. 

2~ In particular h~ did not commit the offence of attempting to 

?ervert the course of justice. 

3. Nothing that Mr Justice Murphy did amou~ted to misbehaviour 

such as to warrant consideration of his r-emoval from the 

High Court. 

4. This is so on the SoJicitor-General'·s·criteria and even on 

the wider concej?tion of misbehaviour suggested by Mr C. W. 

Pincus Q.C •. 

s. This appli~s whatever the standard of proof adopted. 

The facts shown appear to be these: 

1. The Judge is a compass i or.ate and approachabJ e man with an 

informal egalitarian and unconventionaJ style, given to the 

forceful expression, publicly and privately, of strong views 

' . 
about injustice in a variety of areas. 



            

          

        

      

        

         

        

        

         

        

        

      

           

            

     

         

         

       

         

       

        

         



        

      

         

       

          

        

        

        

        

          

          

        

 

          

      

      

          

     

         

    

            

       



        

        

    

           

            

 

         

 

         

        

      

        

      

       

       

     

        

     

          

      



        

          

         

          

   

             

       

        

       

          

            

       

          

        

        

        

        

        

         

  

         

         

         

         

           

          



          

           

        

      

            

         

         

        

       

         

           

  

            

       

          

         

          

          

            

        

          

          

          

    



            

        

        

      

        

          

         

      

          

           

       

       

          

         

          

          

         

       

         

           

         

           

        

          

          

       

        



        

          

           

       

        

  

          

         

         

         

       

         

      

         

          

          

         

         

  

          

       

         

         

          

         

      



9. 

Flannery f6llowed up this approach in Sydney and eventually 

the two Judges and their wives dined at Mr Justice Murphy's 

·Sydney home unit on 9. 7. 83. Al though legal matters were 

. discussed,· there was no mention of Mor.gan Ryan nor of his 

case but Mr Justice Murphy did tell Judge Flannery of 

Hoar's case, a December 1981 High Court decision in which 

judgements critical of the overuse of conspiracy charges 

were delivered. It is clear from Judge Staunton's evidence 

that Mr Justice Murphy regul arJy referred decisions of the 

High Court of interest to the District Co~rt to those 

judges. Some ti~e after the trial on an approach by Judge 

Flannery Mr Justice Murphy m,;3d.e cl ear to Judge Flannery 

that he had no very high opinion of Mr Ryan's choice of 

legal representation for his trial. This whole matter is 

only relevant to the state of the Judge's mind in relation 

to Mr Briese. At most al 1 it shows is concern by the Judge 

about Ryan and a desire that he be lawfully and fairly 

dealt with. There is no evidence of any descent by the 

Judge to impropriety • . · 

21. Indeed, whether these various events are taken individually 

or if . they are seen as a whole course of conduct, there is 

nothing a.t al 1 i neons i .stent with simple concern by the 

Judge for Mr Ryan and a desire that he be 1 awfully dealt 

with. 
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11. 

The reliability of Mr Briese's evidence in this matter 

This issue cannot be shirked or passed over as an unnecessary 

unpleasantness best avoided. In a number of instances it is only 

Mr Briese's interpretations · and his alleged very precise 

memories superadded to what he might more neutrally have said 

which have given rise to any suggestions apart from complete 

innocence. Further, this Committee had the benefit of competent 

and full (though fair) cross-examination of Mr Briese. 

It is not necessary to call Mr Briese a liar to question the 

reliability of his evidence. unreliability may derive from many 

causes, honest as well as d i shonest. I t is not necessary to 

allege motivation for lying to suggest possible motivation for 

distortion and error. Bias may be unconscious as well as 

conscious. 

The following factors tend strongly against reliance on Mr 

Briese's evidence where challenged and/or where nua~ce or detail 

is important. 

a) Every conversation to which he attested occurred wel 1 over 

two years and in one case over five years before he gave 

b) 

evidence of it to this Committee. Considerable 

reconstruction, even if honest, is inevitable. 

He never made any contemporaneous note at al l from which to 

refresh his recollection. 
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21. 

Mr Wickham's Advice 

Although many of the facts analysed and dealt with in the advice 

of Mr Wickham are cor:rectly based, there are certain crucial 

errors of facts leading to erroneous conclusions. 

I reject his cone] usion that the conduct of the Juqge could 

amount to misbehaviour in the narrow sense, as defined by the 

Solicitor-General i n terms of a proven of fence, demonstrated 

beyond reasonabJe doubt. 

The very language i n which Mr Wickham has couched his advice is 

extravagent and inappropriate. Consider the foJlow i ng (p.33): 

" ••. t he •defence' of the ' accused ' comprised nothing more 
than a n attack on the cred i t of the chief 'prosecution' 
witness wh i ch, having failed, l eft nothing but a theatrica l 
blend of adversary t actics and r hetoric, topped with some 
reasons for not giving evidence which could be onl y 
slightly raised above the level of humbug by straining 
credulity to the limit". 

The attack on Mr Briese's credi t was singularly successful in 

re l ation to the conspiracy theory, so much so that his Counsel 

made to at tempt to justify these allegations what were central 

to Mr Briese's suspicious interpretations of what otherwise he 

considered could weJ J be i nnocent . 

The r easons advanced by the Judge for his not giving evidence in 

t hese proceedings inclu.ded the point that after the commencement 

of th is Inquiry, a Genera l Electi on was a n nounced, and that this 

t 
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23. I 

In addition to the consideration that an election campaign got 

under way during the deliberations of this Committee, and 

i nescapab1y affected its atmosphere, the Senate overruled, on 

party lines, the original decision of the Committee not to allow 

multiple cross-examination of Mr Justice Murphy. 

This was unfortunate, and significantly distinguished the 

procedures adopted from ordinary court procedures, to the 

comparative disadvantage of Mr Justice Murphy. Unfortunately, 

neither Commissioner refers to this consicieration, and indeed 

Mr Wickham says at p.6 of his advice in relation to the 

procedures adopted that: 

"the result was a process which was not on1 y fair to the 
Justice but rather more than fair". 

I regard. this comment as Jacking in balance and I do not accept 

it as accurate or reasonable. The contrary is, for the reasons 

mentioned above, unfortunately the case. Rather than being 

characterized by excessive fairness, these proceedings have 

partaken in some significant respects of what is known in the 

classic Australian vernacular as the "Kangaroo court". 

The Requirement of Intention 

I turn then to Mr Wickham' s findings on the intention of the 

Judge which, like Mr Connor, I do not accept. 
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26. 

l Factl.Ull Error as to the Intention Question 

I 
[ 
l A crucial factual error occurs at p.37 of Mr Wickham•s advice, 

I in the following passage: 

i 
i 
·, 

l 
l 
I 

l 
! 
I 
l 
l 
i 
1 

"The Justic~ did not expressly suggest that the Chief 
Magistrate should make. any inqulries of J on.es,, S.M. On the 
other hand, when the Chief Magistrate said t hat he would 
the Justice did not, as one might expect, immediately 
demur. One would expect the J'usti ce to demur in. emphatic 
terms., having regard to his friendship with Ryan". 
(Emphasis added) 

! In fact, there is no evidence before the Committee that the · 
I 

l
j Chief._Magistrate said to Mr Justice Murphy that he would make 

inquiries of Jones S.M. Certainly Mr Briese' s ev1dence is that 
' I 
! ! he did say, at c·he dinner of 6.1.82, ~hat he would make some 
j 

I inquiries "and see what the situation is 11
, but no mention was 

I made of directing such inquiry to Jones S.M., the presiding 

I magistr-~·te. 
! 
I 
! 

l 
i Regrettably this is a fundamental factual error by the Assisting 
I 
I i Commi.ss ion er which, in the following pages of his advice, is 

11 .. , • . h l . h ·e · '° c--c. into t e cone usion e draws as to Mr·Justice Murphy•s i "- ".:::. L""c:: 

~ i .ntention. Yet on the evidence Mr Briese never told the Judge 

I that he would make inquiries of Jone.s and never told the Judge 

! that he had made inquiries of Jones. 
I 

l 

·Si,nce Mr Briese never said to Mr Justice Murphy that he would 

contact Mr Jones about the matter, how can it possibly be 

t expected that Mr Justice Murphy should demur? One cannot -demur 
! 
i to a statement which · is not made to one. 

l ______ ,,_,,_,, ___ _ 
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28. 

Mr Connor's Advice 

As I have indicated, I take the view that on the criteria of 

I misbehaviour propounded by the So1 ici tor-General. there was no 
I I proven misbehaviour on either the civil or criminal standard of 

I proof. I agree with Mr Connor on this point and do not need to 
I I elaborate further upon this, 

! 

Bowe.ver, Mr Connor does make adverse comment about the propriety 

or discretion, as distinct from the criminality or otherwise, of 

Mr Justice Murphy's conduct. He reaches the conclusion that if 

the ''broad" test of misbehaviour propounded to Pincus Q. C. be 

accepted, there could be said to be misbehav i o u ~. 

At p.40 Mr Connor says: 

11 What Mr Justice Mur.phy did was to seek an indi.cation in 
advance as to what Mr Jones' decision might be about the 
committal proceedings at a time when they were part heard. 
Neither Mr Justice Murphy nor anyone else was entitled to 
do that". 

1 Mr Connor refers to this as a ,.significant impropriety", and 

"unworthy concuct 11 , but goes on to say that: 

"I think it would be a usurpation of t he r ole of Parliament 
t o attempt to say whether or not the conduct was ser i ous 
enough to warrant . • . removal from office". 

·f I do not agree with Mr Connor' s interpretation of the evidence 

in.relation to this matter. 

' 
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31. 

Justice Murphy had, from the discussion of the Social Security 

case, reason to suppose that Mr Briese could make general 

inquiries without talkirig to the magistrate hearing a particular 

case, and ( b) ti\r Justice ·Murphy was entitled to assume that Mr 

Briese would do nothing improper. Mr Briese was; after all, a 

senior and experienced magistrate. He was not some junior 

articled clerk subjected to the influence of a senior person who 

could easily persuade him to engage. in improper conduct. 

The evidence is that Mr Briese volunteered the opinion or 

"guess" · that Mr Jones would probably comrni t Mr Ryan for trial. 

This is the only correct interpretation of the view and is 

inconsistent with Mr connor's view on this aspect. At no stage 

in. · these : proceedings · did Mr Briese say that he informed the 

Judge that he had spoken to Mr Jones about the · Morgan Ryan 

matter, or that he would speak to Mr Jones. 

This being so,. Mr Connor• s ch~racterization of the conduct as 

being a "significant impropriety 0 loses its basis. As I have 

said, I take the view that the evidence does not support any 

find.ing of "significant impropriety" on the part of Mr Justice 

Murphy. True it was that the Judge was interested in the Morgan 

Ryan case, but on the evidence that interest did not cross the 

border into the territory of impropriety. 

i 
I 

' ! 
l 



32. 

•conclusion 

• The Committee should report to the se·nate that there is no 

• proved misbehaviour, nor an.ything which could amount to proved 

: misbehaviour by Mr Justice· ~urphy. 

(Nick Bolkus) 

, 
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SENATE SELECT COMMITTEE ON ALLEGATIONS CONCERNING A JUDGE 

REPORT OF SEN.ATOR AUSTIN LEWIS 

The Senate resolution requires the Committee to inquire into 

the allegations . of Mr C.R. Briese concerning Mr Justice Murphy, to 

report its findings of fact upon those allegations and to report 

in relation to those allega t ions ~hether Mr Justice Murphy engaged 

in any conduct which could amount to "misbehavi our" within the 

meaning of section 72 of the Const itution. 

To cover doubts about the meaning of ~misbehaviour" the 

resolution requ i re the Committee to answer two questions, namely 

whether there was conduct which cou ld amount to "rnisbehaviour 11 

within the meani~g set out in the opinions of:-

(i) Dr Gavan Griffith, Q.C. (Solicitor-General of the 

Commonwealth), and, 

{ii) Mr C.W. Pincus, Q~C. - (President of the Australian 

Law Council and counsel to the Senate Select 

Committee on the Conduct of a Judge). 

To both of these questiohs the Committee is required t o apply 

two standards of proof namely "beyond reasonab l e doubt" and 110n 

the balance of probabil i ties". 

The first question, in effect, requires t~e Committee to find 

whether or not Mr Justice Murphy committed an offence aga in st the 

general law of such a gual i ty as to indicate he is unf i t to 

exercise his office. Counsel assisting the Committee 

{Mr Theo Simes, Q.C. ) in his final address submitted that "the 

oniy possible relevant offences are the offence of contempt of 

court and the offence of at tempting to pervert the course. of 

justice". 

1. 
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! have considered carefully the analysis of the objective 

~et~ by each of the Commissioners and . reviewed the Hansard 

bport~ of the evidence heard by the Committee and the submissions 

fall counsel and agree with the Commissioners in their unanimous 
i 
~ndings . of those objective facts and w1th thGir reasons 

~ pporting those findings of fact. 
i i . 
j As I have indicated earlier the Commissioners are not in 

~reement as to the 1nferences of the intention of 
' f Justice Murphy to be drawn from those fac~s. I ha.ve carefully 

6nsidered the inferences as to intention drawn by each of the 
I • 

t mmissioners and the reasons ther~fcr and the sub~issL~ns of alL 
~unsel and find myself in agr~ernent with the conclusions of 
i . 
t Commissioner Wickham. 
> 

I I What I find ~er~uasive is Uw ·...rhol<...' course? of conduct cf 

f Justice Murphy 1.n relation to 1.hc ~lcrgan Ryan ·:-:&se, · considering 
1 • d ye comb1nat.Lon of the var.tcus ccnvcrsat.1.cns an events c.aken '..n 

f eir· ,;on~ext and :..n ;;a:-:.1::::ula= ;--,a1'.ng r-2::;urd ':·:. :.:.e l!gh-: -:as!: 

~en Mr Justice Mur~hy's intentions 1:i rel.at1on to h1s 

onversations with Mr Briese by the evi.dence of Judge Flannery 
; 
~out the approaches to him by Mr Just1~e Mur~hy. In all the 
l t"rcumstances I have no reasonable doubt that the intention of 

~ .Justice Murphy was to inf lu.encc t.he> commit t.:il proceedings an-d 

1erefore, although the intention was not effectuated, I find ~hat 

1ere is proof beyond reasonable doubt of an attempt on th~ part 

q Mr Just ice Murphy to pervert the cou.r sc of Ju~; t ice. 
l 
! 
J The offence is of such a quality as to indicate that 

~ .Justice Murphy is unfit to exercise jud1c1al office and 
I 
~cordingly I report that there was conduct which could amount to 
I 

rlisbehav iour" 1 n accordance w 1. th the op 1 n ion of the Sol 1 c i. tor -

j - ' -;ne ... a.i.. 
I 
I 
; 

The second . question, in eff<!Ct, asked of the· Committee 

it to consider tho p1:c,pr10ty Qf the conduct of 
~ Justice Murphy 
·1 

( '-"nether or n0t h 1 s beh.1v 1 our cons t i tu ced an 

l 4 • 
t 
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offence)· and to report whether, in its opinion, and in accordance 

with the opinion of Mr Pinc11s, Q.C. ,. that conduct is such that it 

could be decided by Parliament that it constitutes misbehaviour 

sufficient to justify removal of Mr Justic.e Murphy from judicial 

off ice. Another way of putting this question was expressed by 

Mr Commissioner Connor as: 

"That calls for an examination of 

Mr Justice Murphy's conduct on the footing 

that it was not crirn1nal.tt 

(See page 40 of h1s report}. 

The commissioners Assisting the Commit tee are una.n imous in 

their advice on this question. Both have advised that there is 

proof beyond reasonable doubt of conduct which could have amounted 

to "misbehaviour" within the meaning set out in the opinion of 

Mr C.W. Pincus, Q.C. (See Mr Commissioner Wickham at page 44 and 

Mr Commissioner Connor at page 41 of their respective reports). 

As to this second question I have considered carefully the 

analyses of objective facts and inferences, reviewed the evidence 

and submissions and find my self in agreement with the unanimous 

advice of the Commissioners. 

Accordingly I report to the Senate that there is proof beyond 

reasonable doubl of conduct which could amount to ''misbehaviour" 

within each of the two opinion~ and that the misbehaviour is of 

such a qua l 1 ty as to render Mr Just ice Murphy unfit to exercise 

judicial office. 

There are four further matters wb1c~ I bring to t~e attention 

of the Senate for consideration: 

1. There 1s what might be called the ttaliernative" offence 

of attempting to pervert the course of justice referred 

to by Mr Comm i ss j oner i<J i ck ham at page 4 5 of his report 

and exp Ll 1 nod by Mr Comm 1 ss 1 oner. Connor at pages 3 9 

and II O · of his report. Mr Commissioner Connor also 
explains why he dtd not take this matter further. 
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The Senate may consider tilat any of these four matte.rs sho1L1ld 

be the subject of further inllu L ry and that due consideration of 

the evidence before the Committee may reveal other offences. 

SENATOR FOR VICTORIA 

7. 



     



Senator M.C. Tate, 
Chair.man, 

24 O.ctober 1984 

Senate. Select Committee on 
Allegations Concerning a Judge, 

Parliament House, 
CANBERRA A.C.T. 2600 

Dear Mr Chairman, 

In accordance with paragraph (19 ) of t h,e 
resolution of the Senate of 6 Sep t ember 1 984 appoint i ng the 
Select Committee on Al l egations Concerningr a Judge , I submit 
herewith my advice upon the mat t ers into 1.,;1hi c h the Commi t t e 1~ 
was to inquire and upon wh ich t he Commi ttee i s t o r e p o r t.· 

Yo ur s s. 1n cere l y, 

(Joh n Wi ckham ) 
Commissioner Assisting 

the Co mmi t tee 

-··· -··-.. ······ -·····. . .. . .. ·-·-· ........ .. -.-.--.. -·-··-" .. ... ..... - -.. -·--·-·-. ·-"· .-....... ,-------·--... .... . . i 
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( 

Magistrate is therefore unccntradicted. It was however, 

strongly questioned by counsel for the Justice substantially 

on two fronts. 

First it was submitted that the Chief Magistrate had allowed 

his mind to become so poisoned with suspicion that his 

evidence on material matters was so unreliable that it could 

not safely be accepted. Second, the Chief Magistrate's 

evidence was questioned as being inconsistent, and not 

self-consistent, and for that reason it would be unsafe to 

accept it. 

The first ground may be first dealt with. 

Soon after his appointment to the office of Chief Magistrate 

on 26 May 1979, the Chief Magistrate began to form the 

suspicion that impropriety was occurring on the Bench of 

Stipendiary Magistrates over which he presided. Because a 

close examination of the grounds for the suspicion ihvolves 

other people, three of whom namely, Morgan Ryan, Judge Foard 

of the District Court and ' Murray Farquhar (the retired Chief 

Magistrate) the affairs of whom are under consideration in 

other places, it is uncles i rable, for fear that they and 

perhaps others might be prematurely prejudiced, to express 

an opinion about those various gfounds. 

t 
. t 

It is s u,!_~-~-~-~~E-!: .. - ~-9...._.l?_~~ ~ t . there __ w....as_amp.l.e..._c.o.mhi.n.a.tio.r-1-0.f-- ---··-··-·--·--+· . I 
circumstances to justify the Chief Magistrate in holding the I 

t 
! 

! 
I. 
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Morgan Ryan came under notice of the ;,ol ice in March or 

April. 1981. On 7 August . 1981 he was charged by the 

Commonwealth with being knowingly involved with f orging a 

letter . deliverable to the Department of Imm.igration and 

Ethnic Affairs. On 5 November 1981 a further charge was 

preferred against him alleging that he conspired w~th Choi, 

. Mason and others, to ef feet a lawful purpose by unlawful 

means. · 

The proceedings for Ry~n 's committal comme!nced before 

Mr Jones, S.M. on 5 November 1981 and on the 6 November were 

adjourned to 16 December. 

Ori 4 December 1981 the High Court of Australia delivered 

· judgments in the ease of the Queen v. Hoar ( 1981) 

148 C.L.R. 32 . · Tha t case involved a charge: under the 

Fisheries Act 1965 (N. T. ) . Put shortly the Act empowered an 

inspector to seize personal property if i t coulcl be evidence 

relating to an · qffence under the Act •. Anything so seized 

could on conviction under the Act be forfeited to the Crown. 

The accused was charged, and convicted, of the! offence of 

conspiring with others to commit an offence against the Act 

and the Judge ordered that the things seized be forfeited to 

the Crown. It was held by the Court on Appeal that there was 

·no power to make the order for forfeiture because there· was 

no conviction for an offence under the Act. I n dealing with 

r· 

I 
l 

I 
"' ------------------·- ··-~ - - -· --- ·····-·--·····--·· ----····· ·-·- - I ····-·····--··-· ----------. j 

I . ) 

! . 
' i 
l 

! 
I 
i 
! 
; 

} 



that matter the Court concluded that it was undesirable that 

conspiracy should be charged when ·a substantive offence had 

been committed and there was a sufficient and effective 

charge of that offence. The majority of the Court so held in 

the relevant manner stated, but Mr Justice Murphy (the 

. Justice} in delive-ring a separate judgment spoke more 

generally as follows 

"Problems such as arose here are inherent in. the use of 
conspiracy charges. Many warnings have been issued by 
courts against the over-use of conspiracy charges (for 
example see Ve-rrier v .. Director of Public Prosecutions 
(12)). The allurements 0T- co-1isp1racy charges are - very 
great. The imprecision of the charges, the vagueness of 
the evidentiary rulesJ__t:he tendency for comrnittal 
hearings to turn · into fishing expeditions, often prove 
attractive to prosecutors. A cogent objection is that 
advanced by Glanville Williams in Crim~n~! Law: The 
General Part, 2nd ed. (1961), p.684: 

"The rea l object i on, it is submitted, is to the 
use of a · conspiracy count to give a semblance of 
un i ty to a prosecution which, by combining a 
number of charges and several defendants, results 
in a complicated and protracted trial~ The jury 

· system is unworkable · unless the prosecution is 
confined to a relatively simple issue which can be 
disposed of in a relatively short time." 

"The overzealous use of conspiracy charges proves 
embarrassing and costly not only to the accused but 

·ultimately to prosecuting authorities and the courts • 
. It ·brings the administration of criminal justice into 
disrepute. This is happening in Australia. Hi~tory 
shows that the administration of justice wil l be well 
served if courts keep a tight rein on the spawning of 
~?nspir~cy cha~ges.» 

1 draw the attention of the Committee to the last sentence 

in that passage. 
f 

I 
-----········-·-···-···: ..•.. •: ____ ...;. __ -·-----------·-···-----..:----···------··-··---·-·-·-··---- ~------, 

The evidence 1.n Ryan• s committal proceedings was completed 1 
' 
f 
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list was to be distributed to six 6ther officials about the 

cou.rt. No .formal publicity was given to the name of the 

trial judge but it was not a secret. Normally inquir.ies 

would be directed to the list clerk. 

From the master list a daily list was prepared. Usually the 

day .before the . next day's l .i:sting, a copy was sent to the 

Sydney Morning Herald for the court list of the newspaper. A 

copy was published on the notice board of t.he appropriate 

courc ro6m on the day in question. The publication of Ryan's 

trial (naming him) before Judge Flannery in the Sydney 

Morning Herald for 9 May was proved. · 

Shortly before 9 May Ryan · telephoned Judge Foord and asked 

him to be a character witness for him whi eh request the 

Judge rightly declined. The ~oint. about that. is that Ryan 

and .Foord were close enough for the request to be made. It 

also illustrates Ryan 1 s attitude eo the judiciary. 

On 9 May Ryan's trial, notwithstanding its advertisement, 

had not bee.n reached by Judge Flannery·. It was stood over 

for mention ~o 18 May. There is no evidence to suggest that 

anyone might think that Judge Flannery had ceased to be the 

assigned trial judge. The trial was fixed for 11 July 1983. _ 

Ryan said he thought it likely that Judge Flannery would be 

the trial judge. 

----------------- .·-·------------- --- . 

. Judge Flannery gave evidence. He was not contradicted. 

- 24 -
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that a person can give evidence about what another person 

-said about a third person. The Justice mentioned the 

reported case of the 9ueen v. Hoar. He asked Judge Flannery 

whether he had read Hoar's case and said that he had written 

a j udgment in that case. The Just ice me,ntioned conspiracy 

and the unfair use of what somebody said about somebody 

else. The conversation along those lines lasted for some 

time. Morgan Ryan was not mentioned antd neither was his 

forthcoming trial. 

During the trial Judge Flannery met the Justice at a ju~ge's 

night at the Sydney University Law School . Nothing was said 

about the Ryan trial. 

When the t rial opened on 11 July the indictment presented 

was only for conspiracy, the forgery count having been 

dropped. The jury returned a verdict of guilty of conspiracy 

on 2 August 1963. On 5 August 1983, Judge Flannery fined 

Ryan the sum of $4 00 and released him 011 a good . behaviour 

bond for five years, being the same order which Judge Foord 

had imposed upon Choi. As it happens Ryan appealed 

successfully to the Court of Criminal Apieal and a new trial 

was ordered. A majority in the Court of Appeal considered 

the case against Rya·n to be strong but the appeal was 

allowed on a misdirection in re la tion tci certain evidence 

about the identity of Ryan as . the calJLer in a relevant 

I 
f 
I 
f 

-- --·--·. -·- ----- ------ ---· .. - .... ._ ___ --------------·-·····------·- ·"- ·--·-- ·---- -·- ······· ........ - -·-·----- --- ·-- --- -·· ·-·-··- ··---r 
tel.ephone call. I do not cone lude that t ;he opinion of the ! 

Appellate Court as to the strength of the case throws any 

- 27 -



         

         

         

           

   

          

        

          

          

          

          

        

        

           

       

         

        

          

           

          

         

        

          

       

          

  



          

           

         

        

         

          

          

          

        

         

        

          

          

         

         

           

            

       

           

          

           

        

           

        

         

         

  



    

          

         

         

          

           

         

        

       

          

          

            

      

          

   

         

        

         

         

         

      

         

         

           

  



--c-• •. ·-·. 

it prov ides evidence . of the intent of the Justice 1n 

relation to the facts in issue. It is admissible and 

relevant for that purpose . This is not a case where it is 

.sought to prove one object i ve fact by evidence of another 

similar objective fact. It is not a case where any "striking 

similarity" between the fact to be p roved and the proving 

fact is required (see Martin v . Osborne (1936) 55 C.L.R . 367 

per Evatt J ·_. a s he then was at p. 398). In my opinion this 

evidence is also · admissible and relevant as tending to 

establ i sh design by the Justice to do what he could to hel p 

Ryan by the use of his influence on the committal and on the 

trial. That is a secondary ground. 

A commen t may be made abou t t he effect of t he e lection of 

the Justice not to give evidence, and as to his reasons for 

making that decision. The reasons i ncluded political matter 

connected with the coming Federal election. As to politics 

they probably have a tendency to cause the ttpolitical 

football" to bounce higher than it otherwise would. There 

was also reference to the "constitutional position of the 

Court" and his liability to be cross-examined by counsel for 

witnesses. 

There is a certain type of case where the failure of the 

defendant to give evidence may t end to strengthen the case 

. ( 

f 
' , 

made against him. The logical ground · for this is difficult I 
- . . t --·-·- ·------·------ -----·-·----·---------· -----·-----·----------------·--··-·--··---·--··--··------t-

to jus~ify and ·harder to explain, but . this case is not such I .. ; 

a case: There is a middle grou~d ~here, if the failure of a 

party to give evidence is not explained, this mi ght serve to 

' I 
- 31 - I 



           

         

          

          

         

         

          

         

        

       

       

         

 

         

          

        

          

            

          

           

         

       

         

   

          

  



         

         

          

      

         

           

         

  

        

         

        

         

        

        

         

         

        

          

         

   

      

           

         

       

           

  



about the Flannery i'nstance alone. This makes the task of 

drawing an inference from that together with other 

circumstances les~ difficult. The relevant inference is that 

·of .. the intent of t.he Justice when he spoke to the Chief 

Magistr~te in the way in which he di d. I will now examine 

that question. 

It is apparent that the Justice was taking a continuing 

interest in the committal proceedings and in the trial of 

his friend Morgan .Ryan. This is understandable. It is also 

understandable that he should endeavour to use his high 

office to endeavour to effect. a subtle influence on those 

proceedings in a manner favourable t.o Ryan his old 

friend - a friend in need. This would be understandably 

humane but it is not excusa-ble. In a judic i al officer, let. 

alone a Justice of the High Court of Aus~ralia, it is 

inexcusable. The question is whether the Justice did fail in 

th i s way. This question is resolved by ·deciding why the 

Justice spoke to the Chief Magistrate about Morgan Ryan's 
,-· 

case in way in which he did. 

One view is that the Justice intended and hoped that the 

Chief Magistrate would convey the Justice 's views about 

conspiracy generally and the weakness of the case against 

Ryan to the committing magistrate, Jones, S.M. 

- ~~,: __ f i_E_.:.!.. consideration __ is we 11 put _b:t_Mr s imos...t __ Q_:~ __ at ·-··---···---..... 

TS 1322 (bottom) and 1323 {top ) as follows: 

- 34 -



( 

"To recapitulate then that conversation, the essential 
factors are: Mr Justice Murphy said to Mr Briese, (1 ) , 
that the Morgan · Ryan conspiracy case was wrong; { 2), 
that he had read the evidenceJ (3). that the evidence 
was very weak and did not supJPort a charge of 
conspiracy; and ( 4 ) , that he, Mr J ·ustice Murphy, was 
really concerned about the case. 

"On one view the Committee may think tha t those remarks 
were calculated in the legal sense of likely to produce 
the result that they did, name~y, to cause Mr Briese to 
say that he would make some inqu1 i r ies. • • • • In the 
present case, however, although on o ne view Mr Briese 
could make proper inqu i r ies, there would be nothing he 
could properly do t o put the matter right if, in fact, 
it was wrong. " 

See also Simes Q.c. last para. p. 1316 to top of 1317. 

Mr Bennett, Q. C., , the second leader for the Justice, 

submitted that this was not a case where the Chief 

Magistrate could have sat on the c ase himself. I t was a case 

where both men knew Ryan, and the disc:ussion ~-ook- place 

between them in the privacy of. ·the Chief Magis t rate's own 

home. The difficulty about the clandestine nature of the 

meeting, having regard to my acceptance of the Chief 

Magistrate's evidence in relation . to the telephone call to 

arrange it ( "not on the phone"), is said to. be· met because 

the confidential matter might h~ve been in relation to 

something else. On the o ther hand an e·xamination of the 
I 

evidence does not r e veal that anything else of a j 

-----··--·· __ conf ident.i_al _ nature_ way; ___ discussed._ This __ pu.t.s_ counsel's ·----·-· .---f-. 
• • • I 

submission into the realm of speculation against positive t 

evidence that Morgan Ryan's case was d iscussed. 
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which Judges between themselves might conduct at any time 

about a case, and even one which is currently being heard. 

The matter cannot be swept aside in that way. The two men 

were not fellow Judges, one was a Justice of the High Court 

of Australia and the other was the Chief Magistrate of the 

Court of Petty Sessions. For the Justice to express the 

opinions about the case, which he did, to the Chief 

Magistrate, it being a case i nvolving a man who was known by 

the Chief Magistrate to be a friend of the Justice, · was 

improper in itself and the Justice must have known that i t 

was improper. Why then did he do it? To that there can only 

be one reasonable answer. It cannot be accounted for by the 

suggesi:.ion that the Justice was merely "sounding off" in 

relation to a conspiracy charge of the k i nd wh i ch he would 

feel strongly about i n any event . If that were so there 

would be no reason for the "not on the t>hone" condition. One 

would have to conclude that the Justice's comments might 

have occurred spontaneously and almost by ace ident. What 

then was the confidential matter? I am satisfied, not 

forgetting the onus and standard of proof, that that is not 

a possibility which is reasonably open. 

The Justice did not expressly suggest that the Chief 

Magistrate should make any inquiries of Jones, S .M. On the 

other hand when the Chief Magistrate said that he would the 

Justice did not, as one might expect, inunediately demur. One 
' --·-·--··----.. ...-----.. ---·----·-··-·--~-····------,---- . ~ 

would expect the Justice to demur in emphatic terms, having ! 

regard to his friendship with Ryan. 
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I add t.his. My c:1dvice is reached on the basis t.hat thE? 

Justice intended that the Magistrate should be influenced in 

his decision. Even if this was not so it co~ld stil l be the 

case that the Justice intended to perVE?rt t he course of 

justice 

obtain 

by interfering in the course of i t by seeking tc> 

advance information o f tte Magistrate's 

deliberations. Without mo re, this , if successful, wo u ld h ave~ 

lead to a serious i rregularity II in the course" of: 

justice - not going to the result but goi ng to the pI"Oc;ess 

(see Burt C.J, in Rabey v. The Queen ' 198 0 W.A .R . p. 84 at 

.88). For example i f a juror was seen talking to a stranger, 

or even the trial judge, during the del ibera t ·ions o f the: 

jury, the chance of any verdict be i ng quaslhed woul d be high. 

They would be not much lower if it was demonstrated that 

nothing had been said about the case. The cou rse of justice 

would have been perverted because the process had been 

violated. 

Putting 

something 

committal 

it at 

done 

of 

its lowest the Justice dtttempted to have 

which would have violated the process of 

Morgan Ryan. If successful "there would have 

been a serious departure from the essential requirements of 

the law" (see also The Queen v. Hall 1971 V.R. 293 at 299). 
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·senator M.C. Tate, 
Chairman, 

. · - • •• _, . .._ .,,,;( U:.,.al1;~- .-V , .•. • . • '• ; 

24 October 1984 

Senate Select Committee on 
Allegations Concerning a Judge, 

Parliament House, 
CANBERRA A.C.T. 2600 

jear Mr Chairman, 

In accordance with paragraph ( 19 ) of the 
resolution of the Senate of 6 September 1984 appointing the 
Select Committee on Allegation s Concern i ng a Judge, I submi t 
herewith my advice upon t he matters in t o wh i ch the Committee 
was to inquire and upon which the Commi t t ee is to report. 

Yours s i ncerely, 

. (Xavie·r Conns,r} 
Commissioner Assisting 

the c:ommi ttee 

!. 





~ ,• ~~--..: _. - ~~'Z·-~·- ·•--:...;I'!~··· ..... , --, .•• ::~ - . ,,.,._ ,,,.,.M':""''"'--·· O ''O,t,,•..:,.-..:...,-.. ..-.:io.1<J.l'-~-·-'l'1 .. ...a.:..o.~'ll"~alf~_!---.,O ........ ••.....:v~ .. ___ .,.. ........... ..-....t 

ADVICE TO THE SELECT COMMITTEE ON ALLEGATIONS 

CONCERNING A JUDGE 

To Senator Tate, Chairman 

Senator Bolkus 

Senator Haines 

Senator Lewis 

Mr Chairman and Members of Select Committee, on 

6 September 1984 the-.Senate resolved that a. select committee be 

appointed to be known as the Select Committee on Allegations 

Concern i ng a Judge. The Senate ~esolution of 6 September 1984 was 

amended by the Senate on 2 Oc t 0ber 1984. A copy of the resolution, 

as amended,· appears as appendix A to this advice. It is referred 

to hereafter as "the .~sol 1:1tion". 

P~ragraph 3 of the resolution provided that the Committee 

should cons.ist of four · Senators. Senator Tate was appointed 

Chairman of · the Committee · and Senators Balkus, Haines and Lewis · 

were · appointed members. Paragraph 10 provided that two 

Commiss i oners Assisting the Corrunittee be appointed . by resolution 

of the Senate. On 11 September the Senate resolved that t he 

Hon. John Leonard Clifton ~ickham, Q.C. and myself be appointed 

the Cornmission~rs. Assisting the Committee. 
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l 
I. 

1 ,Mr Briese did not 

t bout six months later. 

~as charged with being 
! 

speak to Mr Just l.·Ce Murphy again un t l l 

In the meantime on 7 Augcist 1981, Mr Ryan 

knowingly involved in forging a letter 

i 
oeliverable to the Department of Immigration and Ethnic Affairs. 

6n 5 .November 1981 the committal proceedings begqn in Sydney 
I 
t efore Mr R .M. Jones, S. M. On that day a further charge was made 

! . 
aaa.1.nst Mr Ryan that he conspired w i '.:h Messrs Ch,o i, Mason and I . 
~ivers other persons to effect a lawful purpose by unlawful means. 

l 
f h~ hearing continued en 6 Ncvember . ! 9.51 and was then adjourned to 

' ;6 December 1981. 

I 
I I On 4 December 1981, during this 3djournrnent of the ::orn.m it t: al 

! •. 
;:::-oceea.ings, the H~gh Ccu:::-t handed - down its decis~on 1n :he case 
j 
jf The Queen v Hoar ( 1981) 148 CL?. 32. G1bbs C.J., 

l" 
Mascn, 

...... d Brenr,an JJ, delivered a joint Judgement :i..r. 
\ • 

wh:i..ch, 

1
~· h. h ·~ :> 1.ner t. 1.ngs, t ey sa1 ~: -

"In exceptional cases the element of concert may 
justify a more· severe penalty for conspiracy than 
for the substantive · offence which the 
conspirators c~mmit (see Verrier v Director of 
Public Prosecutions [1967) 2 A.C. 195 at p.223), 
but where a court, imposing a penalty for 
conspiracy, takes into account the overt ac~s of 
the conspiracy, it would be wrong to impose a 
further penaltj in respect of those acts. 

Indeed the Crown has adopted a course cf 
proceeding wh.i.ch is calculated to cause the 
~aximum amount of prejudice to the defendants and 
the greatest difficulty to the courts in 
determining what is a proper penalty. If the 
Crown•s belief was that it had effective charges 
for the substantive offence then it should have 
proceeded · with those charges and sought on 

L ___ ····-----·· -
).Q -

Aick.1.n 

amongst 



conviction an order for forfeiture which the 
Court would have been authorized to make. If 
there had been some real ' basis for doubting that 
the offence had been committed the Crown may 
perhaps have been justified in alleging an 
attempt cir a conspiracy. Generally speaking, it 
is undesirable that conspiracy should be charged 
when a substantive offence has been committed and 
there is- a sufficient and effective charge that 
this offence has been committed. As Lord Pearson 
observed in Verrier [ 1967 J 2 A. C. at pp. 2 2 3-224, 
the addition of a charge of conspiracy in the 
same indictment "will tend to prolong and 
complicate the trial". There is even less 
justification for charging cons~iracy and the 
substantive offence separately and for 
maintaining the prosecution in respect of the 
substantive of fence after securing a conviction 
for conspiracy.". 

Murphy J., in a separate judgement, said:-

"1 agree with the criticism of the way in which 
the prosecution has been conducted. The problem 
ari~es out of the amorphous nature of conspiracy. 
The essence of conspiracy is sometimes regarded 
as the agreement, sometimes as the partnership in 
crime which results from the agreement. The 
vagueness extends to what evidence may be used to 
establish this slippery concept; it extends also 
to what should be taken into account on 
sentencing. The problem is acute where, as here, 
the Crown charges not only a conspiracy to commit 
offences but also the commission of those 
offences. We have a long tradition of resistance 
to double jeopardy and double punishment. Dangers 
of these arise when commission of offences and of 
conspiracy to commit those ·offences (or offences 
including those offences) is charged. 

The application is for leave to · appeal against 
senten~e only. The applicant was in the business 
of committing offences 'against: the Fisheries Act 
1965 {N.T.). The illegal fishing was extensive 
and highly organized, and the conviction calls 
for a substantial sentence. The difficulty in 
fixing a penalty is that it would be artificial 
to ignore the fact that the consp i racy was 
carried out by persistent offences against the 
Act. That is why the ex i stence of pending charges 
for such offences is an embarrassing 

- 11 -
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I 
The 

compl ica.t ion. The problem of double sentencing 
can be met in practice if the sentences for 
conspiracy and for substantive o ffences are 
pronounced at the same time. The methods adopted 
by the Crown h~ve made this impossible. · The 
refusal of the Crown to state whether it would 
proceed with . the charges for the substantive 
offences is hard to understand. If the charges 
are persisted with and result in convictions, any 
court dealing with them will be aware t .hat · the 
carrying out of the conspiracy has been taken 
into account in th~ substantial sentence, which 
would not have been warranted if the conspiracy 
had not been implemented. In these circumstances, 
I agree that the ap~lication should be refused. 

Problems such as arose here are 1 nheren t: 1n the 
use of cons~iracy charges. Many warnings have 
been issued by courts against t he over-use of 
conspi racy charges ( for example see Verr ier v 
Director of Public Prosec u t ions (1967} 2 A.C . 195 
at p.223-224 ) . The allurements of conspicacy 
charges are very great. The imprec is i.on of th e 
charges, the va·gueness of th,a evidcntiaq1 rules, 
the tendency for comrn1 t ta l he a r l ngs to turn in to 
fishing exped1t1ons, of:.en prove attrac:tive to 
prosecutors. A cogent ob-j ect .: on .~ that ,actv·anced 
by Glanville Williams L~ Crlmi nal Law: The 
General Par:, 2nd e.:. ( 1 '}61 ) , ~.65~: 

"The real objectior., it is submitted, 1s to the 
use of a conspiracy co unt t~ give a semb l ance 
of unity to a prosec~tion which, by =~mbining 
a number ~f charges and se:veral d-ef ,enca. n ts, 
results in a complicated and protracted tri a l. 
The jury system is unworkab l e un l es~~the 
prosecution is confined t o a relative ly simple 
issue which can be disposed of in a relatively 
short time." 

The overzealous use of conspiracy charges proves 
embarrassing and costly not only to the accused 
but ultimately to prosecuting authorities and the 
courts. It brings the administration of criminal 
justice into disrepute. This is ha~pening in 
Australia. History shows that the administration 
of justice wi Ll be wel 1 served if courts keep a 
tight re in on t he spawning of conspiracy 
charges.". 

committa l ~roceedings against Mr Ryan resumed on 

t December 1981 and ccnt inued ·on 17, 
l 

18, 22 and 29 December 198 1. 

I 
- 12 -
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• ••• -.-:· ... - .. - ·.,-.. .... . ............ ........... ,.,;.••(. ..... f 

stands above all others is the jury. That being so, I invite the 

membex:.s of the Committee not to be overawed by what I have said 

about the facts~ !f what I have said appea l s to you as helpful 

then by all means use it in making up your own minds. If not, put 

it to one side and make your own assessment of the facts ir.1 

accordance with your own individual consciences. I think there arei 

some very difficult issues of fact in this inquiry. I have not 

found them easy: nor do I think that you wi 1 1. . I have had thE! 

advantage of reading the advice of my l earned colleague 

Mr Wickham. Doing the best we can , we have not been ab l e to agree~ 

about the question of i ntent. That in itself, illustrates some of 

the difficulties involved. 
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SENATE SELECT COMMITTEE ON THE CONDUCT OF A JUDGE 

REPORT TD THE SENATE 

1. Thi s Com~itto e ~as apµointcd by the Senate on 

28 March 1984 to inquire in 1.o ~nd r0port upon: 

(a) whether any or .:ilJ o f the tapes an d cransc.r1pts 

d e l 1 vered by The i\gc newspaper to ch e At t o.rney

Ge:1era 1 o r. 1 f et.:uary 198 4 and r el ating to the 

conduct of a federa1 Judge a r e au thent ic and 

genuine ; and 

( b} . " 1 ... t he Comm1t~ee ~a 1. is f Jed tha c. the t a p es anci 

trar.scr ip~$ r.cfe :r,, ..... i :. n 1n sub-iParagraph (a) are 

authen t:c ""'"' qcr-: ~1i.r.,· in who le or part, whethe r 

of · i;dc.JC as reve.:i i ed t n t he tapes 

cons tit;;~e:d m1SOf=:i:!v ,our or 1ncapac1t.y wh1ch cou; d 

amount to suff1c1ent grounds f or an address to the 

Governor-Genera l i r: Counc1l from both Houses of 

t he Parl i ament pray i ng for his r e moval f iom office 

pursuant to section 72 (ii) of the Co n stitution. 

Tt-.e full reso l u :... 1 r ,n ",-\,/ .. I h,·. S·.' n ,;: e upµo in ting Lhe Commi c. t ee 

is included ~n t:L,, ce;:)()rt £.J:, Append i x l, r.ogether wic.h the 

text of section 72 of" c:-.0 C:Jn;;: i.t ution . 

2 . The 

.31 May 198 4. 

r esoiutior. r cq~1rcd t he Committee to report 0y 

The : oGm icrec so~g h t a number of e x tens i ons of 

I : 

l 
q~anted b y che Senate . The ! to re port, ·.vh : eh 

Commi ttee was rn 1 :1:tfu '. of des i re of the Senate that it f 
S:10i.:} d conclude 'c.~ t ~c;u :_r~y __ t_l!'l __ d _ _ r_e_ oor _L~.iJ:..b _ _as._.mUG-A--------t 

- ------·-···---"cx;:>ed1tion °f1S :)1):..;!-.;II,'. ,•, - .0 d VOl d l <·av i :,q c) judge llndcr I 
question and ~('ngt.hy period of t i me . The ! • 
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12. The Committee constani:ly kept before it these 

injunctions by the Senate. In order to ensure that it 

conformed with these requirements, and to provide procedures 

whereby that was to be done, the Committee adopted a set of 

guidelines which set out in more detail its methods of 

protecting the rights of individuals. These guidelines are 

contained in Appendix 2. The guidelines are largely based 

upon practiGes adopted in 

They were in tended to be 

~ules, but the Committee 

the past by Senate cornrni t tees . 

guidelines only, and not strict 

adhered to them throughout its 

inquiry, except upon one occasion for the purpose of 

protecting a witness. 

13. The Committee also adopted a resolution relating 

to the disclosure of the identities of persons referred to 

in the materials specified in the Senate's resolucion. This . 

resolution reads: 

That, without derogating from the r~ghts of the Ser.ate; 

given the terms of the Committee's resolution of 

appointment, which require it to report upon whet her 

the conduct of a judge as revealed in the tape$ and 

transcripts provides grounds for an address under 

section 7 2 of the Constitution, and ·which enjoins the 

Commit tee to take care to protect the privacy a.nd 

reputations of individuals (an injunction elaborated in 

the guidelines for proceedings adopted by the 

Committee); 

the Commit tee, in conformity with the resol u t 1.on of 

appointment, will report to the Senate in such a way as 

. ' 
( 

not to identify any person mentioned in the materials i 
! 

··-·----··-----~---- ··g±v-en-·- to-·- ttre--Jtttorney---cr-e-nera"i-by·-"'Thl:! --r.:.g-e--rr~·w-s-p-a-p~Y-,irri-ct--··--·----···-·--··----·-···- ·- ; 
! 

supplied to the Committee. I 

14. The major consideration persuading the Committee 
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to adopt this re solution was the poss ibi 1 i ty of the grave 

injustice which could be done if the Committee in its report 

named individuals and the Senate subsequently determined 

that the report disclosed no 

section 72 of the Constitution . 

basis for action under 

It was the intention of the 

Committee in adopting the resolution -not even to name the 

judge referred to in the materials supplied to the 

Committee. The resolution was expressed as not derogating 

from the rights of the Senate, so that, if the Senate came 

to the conclusion that the Committee's report did disclose a 

basis for action under section 72, the Senate could require 

the Conuni t tee to make a ful 1 report identifying the judge 

and any other individuals. 

15. The Age materials have been the subject of 

extensive reporting .in the media and the identity of the 

judge has been disclosed in privileged parliamentary 

proceedings. In addition unauthorized reporting of this 

Ccrnmi ttee' s proceedings have been published in a way which 

has cl aimed to expose the identities of certain wi t.nesses 

before the Commit tee. In these circumstances it appears to 

the Committee that no injustice would be done in identifying 

the judge and certain of the principal witnesses to the · 

limited extent necessary to enable the Senate to make a 

judgement on this report. As a consequence the Committee has 

amended its resolution . 

16. The resolution ot the Senate and the guidelines 

adopted by the Comrni ttee contemplated that the Comrni ttee 

might hold some of its hearings in public session. In fact 

the Committee has met at all times in private session. The 

Com~ittee considers this course of action to have been fully 

in accordance with the intention of the Senate and the 

intention of the Commi ttee in adopting its guidelines, 

I 
I 
l 

because all of the evidence taken by the Comrni ttee had at f 
least the po ten ti al unj_1_:!.~t_!_y __ J;.Q_ <::..s1.u.s..e~-dama..g.e .. --t-0--.:i:"fldi--v-i-dua±-s--- - -··- i 

--------- · ..... ----·- -···----- ........... ---- - - - J 
if the hearings were contemporaneously reported to the J 

public. ! 
! 
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17. The first witness heard by the Commit tee was the 

Director of Public Prosecutions, Mr Ian Temby; Q.C., who had 

possession of the "original" materials given to The Age 

newspaper in consequence of his appointment as special 

prosecutor 1n relation to the materials. Mr Temby ex?licitly 

requested that he be heard in public, on the grounds that he 

is a public officer and he considered that the matters 

before the Committee should be examined in public. Upon 

receiving a statement by Mr Temby, however, the Committee 

was forced to the conclusion that there was material in that 

statement which would cause unjustifiable damage to 

individuals if it were published. This brought home to· the 

Committee at an early stage the need :or the utmost caution 

i n publishing documents or ev i dence laid before it. 

18. The Committee intends to disclose the evidence 

l aid before it only to the extent which it considers 

necessary to enable the Senate. to make an appropr:ate 

judgement upon the report. The Comm1 t tee recommenc s :::a~ 

t ~ere should be no further publicat i on of its documents and 

evidence. 

Illegal Origin of the Materials 

19 . The Committee is aware tha t the materials referred 

to it may have been obtained illegally, though this cannot 

be conclusively stated. As is indicated in this report, 

satisfactory evidence of the source of the materials is 

lacking. Even if it could be established that the tape 

recordings and documents are authentic records of conversa

tions, (and, as is also indicated 1n this report, t hat is 

absence of proof of the way 1 n 

it cannot be concluded that they 

t , 

,,.-. 
( 

not established), in the 

which they were obtained 

came about as the result -------------------------··-·-· .. ---

recording, 

establishes 

of telephone 

an offence 

(Interce~t ionJ Act 1979. 

of the interception, rather than 

calls. Only proof of interception 

under the Telecommunications 
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20. The Committee, having been entrusted with the 

materials by the Senate, has proceeded to a full consider

ation of them in accordance with the Senate's resolution. 

The danger of considering evidence illegally obtained is the 

encouragement which such consideration may give to breaches 

of the law and of individuals' privacy. The Committee in no 

way, however, intends that in considering the materials it 

should be seen to encourage the deliberate and persistent 

breach of the Act and of the privacy of individuals such as 

may have occurred in this case. 

Advertisement for Submissions 

21. The Committee placed an advertisement in the 

press, the terms of which are set out in Appendix 3 to 

invite any person who had any evidence relating to either of 

the paragraphs to come forward and give that evidence. 

Appointment of Counsel 

2 2. . With the approval of Mr President, the Cornmi t tee 

appointed· as counsel to advise it Mr C.W. Pincus, Q.C., a 

distinguished senior member of the Brisbane bar and 

President of the Law Council of Australia. During a period 

of absence of Mr Pincus, Mr G.L. Davies, Q.c., also of 

Brisbane, acted as counsel to the Committee. 

THE MATERIALS 

23. For the Commit tee to pursue its inquiry it was 

necessary to obtain the materials referred to in the 

resolution of the Senate, that is, the tape recordings and 

transcripts given to The Age newspaper. The Committee asked !!,· 

the Attorney-General to supply the materials to it. The 

Attorney-General indicated that he would provide only the ! 
I 

mater i al s re le van t to the c ornmi t te~~_§__ __ j ,.ns.!J..i.r.:¥...-.- --that--i-s ..,------·- - - -·----f-

th ose-p a-r t s of th-;---;;at~-;i ·a1;---~~1~~ing to a federal judge. I 
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The Col'Mlittee took the view that it should be able to judge 

for itself the relevance of the materials . After some 

correspondence, the Attorney-General provided to the 

Committee extracts from the materials he considered referred 

to a federal judge, and allowed the Chairman and secretary 

of the Committee to inspect or listen to the remainder of 

the mater.ials at the Attorney-General• s Department. As a 

result of that inspection and a comparison of t he materials 

with those published in The Age, the Committee requested the 

Attorney-General to provide a copy of one purported 

transcript of a conversation which was not among the 

materials ini tially pro v ided by him and wh ich was not 

identified on its face as involving the judge, and that 

request was readily granted . At the Committee's request t he 

Attorney-General also suppl ied the Committee with the aides 

memoires of his conversations with the judge on 15 and 

24 February 1984. 

2 4. When the Director of ?1.1bl1c Prosecutions , Mr Ian 

Temby, Q.C . , appeared before the Committee, he ind1ca~ed 

that he was in possession of the ~originalsM of the 

mater ials given to The Age news?aper, and that he would make 

them available to the Committee if he were requ ired to do 

so . The Committee ordered Mr Temby to produce the materials, 

and thereby gained possession of all o f the documents and 

tape recordings which had been given to The Age and f rem 

which the extracts supplied by t he Attorney-General had ~een 

taken. On the "originals" of the t ape record i ngs there was 

one conversation which was not on the tape s given to the 

Attorney-General, and which was a l most unrecogni zable as a 

conversation because of the poor quality of the recording. 

All members of the Committee were then enabled to peruse all 

the written materials and listen to all the recordings. 

. . 
I 

'I 

.,.. 
( 

----..... -----·-------·----------------------·-··----·-·---·--------
..::. ~. As a result of this process the Committee had 

before it all parts of the materials relating to a-federal 

judge. 

- 8 -



       

         

         

       

       

         

       

         

         

          

       

          

 

         

       

           

       

       

       

         

        

       

          

          

   

  

        

        

        

         

        

         

       

         



indicate the dates of the relevant recordings. The 

Comrni t tee, through the Par 1 iamen tary Reporter, made its own 

transcript of the tape recording porportedly of the one 

conversation involving the judge. 

The Authenticity of the Materials 

29. The Senate required the Committee to inquire into 

whether any or all of the materials are authentic and 

genuine and, if the Committee were satisfied as to the 

authenticity and genuineness in whole or in part of the 

materials, whether the conduct of a judge as revealed by the 

materials constituted misbehav1our or incapacity under 

section 72 of the Constitution. It was clearly the intention 

of the senate that the Committee should inquire into the 

authenticity of the materials and proceed to the examination 

of the content of the mater 1al s only 1 f satisfied as to 

their authenticity. As was indicated in debate on the 

resolution establishing the Committee, the making of a 

f ... nding on the conduct 0£ :he judge as revealed in t.he 

:.1aterials would not be possible unless the Committee wa,s 

satisfied as to their authenticity in whole or in part . 

30 . In practical terms, however, the quest.ions of the 

authenticity of the materials and the significance of their 

contents could not easily be separated. One of the methods 

available to the Commit tee of determining au then tic i ty was 

taking testimony from alleged participants in the convers

ations, and the taking of such testimony necessar- i ly 

involved consideration of the interpretation to be placed on 

the alleged conversations and the significance of their 

content. 

31. Conscious of the need to deter-mine its report as 

---·--··-·-sp-eed-±:ly- - a-s- p-o·s ·s:tb:l:e ,tne·-·--commltcee·--~moarRea- ··up-on- -a j 
consideration of the contents of the materials as if they 1 

were authentic so that it could gain an un·ders tanding of the 1 
l 

meaning of the materials, much of which was obscure, and so 

- 10 -
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that it would be well placed to deal with relevant questions 

should the materials be judged authentic in whole or in 

part. It is also clear from the terms of reference of the 

Senate's resolution that an examination of "conduct as 

revealedtt would permit a wider examination of evidence than 

a consideration simply limited to the purported convers

ations. That is, the question was not merely whether the 

conversations constituted misbehaviour but also whether they 

were part of 1 or pointed to, activity or conduct which could 

constitute misbehaviour. 

32. The Committee, therefore, in effect, pursued 

questions relating to the authenticity of the materials and 

questions relating to their content simultaneously. 

33. This examination of the "conduct as revealed" in 

the materials and evidence obtained by the Committee was 

undertaken with a "no prej udice'1 acceptance of the inter

pre.tation placed on the meaning of "proved misbehaviour" by 

the Committee•s legal adviser, Mr c.w. Pincus, Q.C. (see 

Appendix 4 ) . That is, while every member of the Committee 

did not agree that that interpretation was correct, it was 

used as the guiding criterion for consideration of the 

content of the materials and evraence. 

34. The Senate's resolution refers tb the authenticity 

and genuineness of the materials. It is not clear whether 

these terms were regarded by the Senate as synomyns or 

whether the Senate intended different meanings to be 

attached to the two terms. Whilst the Committee took 

genuineness to refer to the question of whether the 

materials . are what they purport to be, that is, tape 

recordings, transcripts 

tions , and authenticity 

and summaries of actual conversa 

to refer to the question of whether ! 
! 

the materials faithfully record the mat~ers which they i 
l 

purport to record, for the pu~os es ___ gJ __ _i.t.s ....... .in-q.u.i.r-Y- --and ..... .f.or------------·-·--t-_ ________ ____ . _____ ____________ _____ ________ _ .. - - l 

simplicity of reference the Committee has used the word i 
"authentic i ty" to refer co both of those questions. 

- 11 -
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properly identified. In most cases, the accuracy of such 

materials is proved by testimony, usually of the persons who 

made the tape recordings or composed the transcripts, 

establishing the process by which the materials came into 

existence. It is for the party seeking to adduce the 

materials as evidence to provide the necessary proof. In 

respect of the materials before the Committee, such 

testimony was not available. 

38. The Committee was supplied with Mr Temby's reports 

to the Attorney-Gene~al, in which, in the absence of proof, 

Mr Temby declined to express a view as to whether the 

mater i als or any part of them were prepared by elements 

within the New South Wales Police Force. 

3 9 • The Committee took evidence from the person who 

supplied the materials to The Age newspaper. That evidence, 

which was not available to Mr Temby, was to the effect that 

the materials were composed by officers of the New South 

Wales Pol i ce Force as part of operations of surveillance of 

persons believed to be associated with criminal activities. 

It appears that the police select~d certain persons as 

"targets" for this surveillance, and that the records of 

conversations were intended for the purpose of gathering 

intelligence which would facilitate the further investiga

tions of cr i minal activities. It was said that the tape 

recordings were obtained by means of devices, operated by 

police officers, which intercepted and recorded telephone 

conversations, and that the purported transcripts and 

summaries were composed by police officers as they listened 

to suc·h tape recordings. It was claimed that Mr Ryan was a 

person of interest to the police and that he was subjected 

to interception and recording of his telephone convers

ations, and that 1s why those purported conversations appear 

in the materials. 
{ - . --------------· .. -- -.. --.. ·---------------- --r 

--- 40. In order to reach f i..·m conclusions as to the 

source of the materials, however , the Commit tee would have 

- 13 -



to obtain admissions by the police officers who actually 

took part in the interception and recording of telephone 

conversations and who composed the transcripts and 

summaries. The evidence available to the Comrni ttee suff ic-

iently indicated that such admissions have not been 

forthcoming and all efforts by the Conuni ttee to pursue such 

admissions produced no useful results. 

(b) Examination of the Materials 

41. The Committee submitted the materials before it to 

such examination as was likely to cast some light upon their 

authenticity. 

The Tapes 

4 2. The tape recordings were provided to a recognized 

expert in sound recording technology, Sergeant?. Jones, t~e· 

head of the audio-visual sect1on of the Victorian Police, 

~ho produced a report upo~ Co:run! t ~ee. 

Committee also had access to other ~echnical reports 

compiled by Louis A. Challis and Associates Pty. Ltd. for 

the Government and supplied to tr.e Cornrni;: tee by the 

Attorney-General. 

4 3. In respect of the authenticity of the tape 

recordings, these technical reports express grave mis

givings. The technical evidence suggests tha~ the recordings 

are not uninterrupted and unedited recordings of whole 

conversations. The report provided to the Committee states: 

. ·, 

.-
r 

"With respect to the actual recording of the 
telephone conversation [the one conversation 
involving the judge], it was found that the 
recording is composed of at least three and 
probably four different levels. At the points I 
where these changes take place, ( Pages 4; 7 and 8 ! 
of the transcri_E!.} the£e _ is a co~i,der.abl.!'L.S.J..g1.1aL.. · - --·----·------i 

- ·-·-----ro-ss . in each case. Such is the level of noise at l 
these points to suggest the possibility of the use 1

1

'. 

of a Pause control in a recording process. There 
is no evidence of switching t.rans ien t s at these 
points such as might be found if a recorder has 
been disengaged by means of the STOP button." 

- 14 
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from the investigations under his direction, which were 

provided by that officer and by the Attorney-General. The 

final report of Mr Temby cone luded that it is not possible 

to prove that the tapes or transcripts or any part of them 

are records of actual telephone conversations, and that the 

materials have no present .probative value. 

50. These reports of investigations by other agencies 

do not allow the Committee to affirm the authenticity of the 

materials before it. 

51. 

(d) Questioning of Alleged Participants in 
Conversations 

The Committee has taken evidence from the 

principal participants in conversations involving or relat

ing to the judge. The outcome of this process is that there 

have beeR-no admissions on the part of alleged parti~ipants 

of the accuracy of either the tape recordings or the 

purported transcripts and summaries . 

52. In relation to the one purported tape recording of 

a conversation involving him, che judge has stated: 

"My belief is that it represents the putting 
together of selected pieces of conversations to 
make an amalgam. I believe that what is on the 
tape is a tampered-with telephone conversation, or 
more likely an amalgam of tampered-with telephone 
conversations between myself and Mr Ryan." 

"I am firmly of the view that the tape and the 
purported transcripts [the Committee's transcript 
and the Australian Federal Police transcript) are 
not authentic and genuine records of any actual 
conversation or conversations." 

! 
i 
! 
I 
} 

f 
i 
1 

"During 1979 and perhaps into 1980 I did discuss I 
on the telephone a number of times with Mr Ryan, 1,: 

who was acting as Dr Cairns' solicitor, the . - - - --------- --- ---,. ~ ----£ rq_~J;...t_____o.£ _____ t.b.e--.. -i-A-S-t-i--t;:-u-t-±--ef'1- -of··-·""a_1'f'"~TI0n- "f'6 r 
----:---- -- - damages against those persons who were concerned 

in the prosecut.ion conducted during 1975 to 1979 
against the Hon . E.G . Whitlam, Q.C., the Hon. 

- 17 -



        

       

      

        
       

     
       

        
      
 

      

          

        

       

       
  

         

       

          

         

      

        

         

        

        

           

         

           

         

   	  

  



      

        

         

        

          

         

          

      

      

  

       

        

           

      

       

        

          

          

        

       

          

      

        

       

         

       

  

       

       

       

  



pursued all 

referred to 

established 

reasonable inquir i es into t hem and mat t ers 

in them, has concluded that no facts h ave been 

in respect of conduct revealed by them which 

constitute misbehaviour under section 72. of t he Con s titu

tion, whatever interpretatio n of misbehav iour is a ccepted . 

OTHER MATTERS 

60. Th is report wi 1 1 now ceal with tlhe t wo fu r ther 

mat:te rs which arose in the cou r se of tlhe Commi ttee's 

i nquiry. 

Alleged Conversation Recalled by a Police Officer 

61. I t ha s al ready been ment i one d that: t he Commit tee 

had availab l e t o i t record s o f inter v i e ws c o nducce d by 

A.ustral i an Federal Pol ic e of f icers, under the direct ic'.1 of 

the 91rector of Publi c P=osecu =ions, conce r ~in9 the ~a?e 

recordings and documents g:..v-::; =.) -:':1e Age . : .c eme rges ::=om 

those records of interview tha t Australi an Fed e r a l Police 

officers had - access to tape reco rding s of coP. versations 

which were probably obtained from New South Wa l e s police and 

which were intended to be used for e r imi nal inte l 1 igence 

purposes. In one of the interviews a member of the 

Australian Federal Police Force stated t hat he recalled 

listening in 1981 to a tape recording of a c o nversation 

between a person whose voice he believed t o be that o f t he 

judge and another person wh o se vo i c e he believed t o be that 

of Mr Ryan. Given the alleged s eriou s c o nten t o f the 

conversation, and in the lig ht of sub s equein t e v e n t s t he 

Committee fel t obliged t o i nves t i g a te t h e al l egat ion tha t 

s uch a conversation h ad occ urre d and had been r eco r ded . 

--·- - -----
f i r mly beli e ves that he 

heard the tape recording and t hat the voice o n t he ·rec ording 

was that of Mr Justice Murphy. The Comm i t t ee: has no do ubt 

that the officer is sincere in this belief. 

- 20 
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Alleged Conversations between the Judge and the Chief 

Stipendiary Magistrate of New South Wales 

69. Among the materials referred to the Committee is a 

purported transcript, dated 31 March 1979, of a conversation 

between persons who are identified on the face of the 

transcript as Mr Justice Murphy and Mr Morgan Ryan. The 

purported transcript concerns a future dining engagement at 

which .. this bloke that . is replacing Murray" and the judge 

would be present and at which, it i s st:9g~sted, the judge 

could make some assessment of Murray's successor. 

70. The ·Commit':ee took ":'1 1.l!:'.::-ay" to mean :'-1r :1u~ray 

Farquhar, the former Chairman of the Bench of Stipendiary 

~agistrates of New South Wales, whc ret:red on 25 ~ay 1979, 

and "this bloke that is rer!~ci.!19 .'.'-1t..r:!:"ay'' t o be Mr C.R. 

Briese, Mr Farquhar's successor as Cha i r~an of the 3encn of 

Sti9endiary Magistrates, was C:1a!rm,rn-e:ec:. :rorn 

.:.6 March 1979. Mr Rya:1, ., ... -- :=:s~, ~ ~o ""',.....c:i -"'----~--, 
he had discussed Wlth the J~cge a J ~nn~r a t ~~ich Mr Brlese 

would be present. The Comm:.i:tee 1~·11. ted ;.!!: 9riese to a;;pear 

before it to ascertain what li ght !f any he cou ld :.h=ow ~pen 

the allege_d_con~~rsation. 

The Reception by the Committee of the Evidence of Mr Briese 

71. Mr Briese tendered a ~ritten statement to the 

Corrunittee and gave sworn verbal evidence in elucidation of 

the statement. It detailed a series of conversations between 

the judg~ and Mr Briese in the period between May 1979 and 

January 1982 in personal meetings or over the telephone. 

72. After consideration of that e·, idence the judge '...Jas 

I •, 

' ~ 
' I 

inv i -:ed to appear before the '.:omrni r. tee and to ;::-espond to i 
--- ---·-·- -----··---- ·-= - ---··--------------- -··-·-- ·- ---------- ---- - -···-------·--- l 

relevant extracts from Mr Briese's statement which had been I 
forwarded to him. 

73. The judge declined to 

- 22 -
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e~amination of Mr Briese. The Comm i ttee was once a g a in 

unable to accede to such a ;:,rocedure . The Conuni t tee agreed 

to accept verbal submissions from the j udgE~' s counsel on 

relevant questions of law and on the e vidence. Al l of the 

evidence of Mr Briese was made available t: o t he judge's 

counsel. 

77. The Committee would have preferred the judge to 

appear befo re it , but was not r;,repared t o r esort t o its 

coercive powers to compe l h is a tter. dance and the gi ving of 

answers, because the r ules of na t u ral j ustice allow only 

t hat the opportuni ty be g i ven to the j udge to a ppea r. 

78 . At t he e nd of : hi s pro cess of gathering a nd 

c onsidering evidence , ':here : ore, t he Cc;m:u t teei h a d befor e it 

c ne wr i tten s ubmiss io n a nd : we :ra~sc :r ipts o: evidence give n 

under oath :,y :--!r Br i es ~ , a ,,, ::-.:..:"Cen ces;>or.se f:rom t!:e ;ud g e 

a nd submiss:ons fro m h is ~ounsel . 

-, ,.. .... ;::onc l ude 

misbehaviour unrelated t o :.he du t.i es o : of :: 1.ce mus t a b ,ay s 

be constituted by an offe~c~ aga inst. t he ge n era~ ~aw. 

However, the Committee a.gr0,: c; t he "'.. si::(;'e ':.he a llega t.iC!"'. ~f 

Mr Briese, if sustained by the evidence , was that the judge 

had engaged in conduct which constit u ted the offence of 

at tempting to pervert t he course of jus ti ce ( s. 4 3 of t he 

Co~monwealth Crimes Act 1914), i t s proper inqu i ry was 

whether the evidence estab lished the comm i ss ion o f suc h a n 

offence. 

80. At every step i n t hese p r oceedi ngs o f t he 

Committee it cons i de r ed itse l f to be concuctir.g an inqu iry , 

i . e ., t o be in a~ i nvest i ga c 1 ve ?hase o f its ~roc eedings . 

r 

' 

--·--er. ·-·--·- As 1s ind icated i n pa; agra p h- 5, 1.f t he Co mmitt~ - l 
considered the judge to be in jeopardy o f a r epo r t adverse 

to h i m it ought to define the allegation s agai nst t he j udge 

and embark upon a hearing of t he re l evan t evidence subject 

- 24 -
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to the rules for judicial hearings, and encompassing the 

principles of natural justice. 

82. To reach that point, the Committee considered it 

would need to conclude, in a preliminary way, after an 

assessment of the evidence considered by it, that the judge 

had engaged in conduct which could constitute the offence of 

attempting to pervert the course of justice. 

83. That is, the judicial phase of its proceedings 

c ·ould not be triggered if the Committee concluded at this 

stage that the evidence did not disclose the commission of 

an offence. 

84. The Comm i ttee was of the view that whilst at the 

end of its investigative phase it cou l d conclude that the 

. evidence did not disclose t he commission of an offence, it 

should not in its investigative stage in a definitive manner 

conclude that an offence had been committed. 

Consideration of the Evidence 

85. .without derogating from the rights of the Senate 

to determine for itself the appropriate standard of proof 

required to establish the commission of the offence, the 

Committee adopted for the 

inquiry the civil standard 

balance 

grav'i ty 

of 

of 

probabilities 

the offence. 

purpose · of this 

of proof, i. e., 
and having due 

(Rejfek v McElroy, 

stage 

proof 

regard 

112 

of its 

upon the 

to the 

CLR 517, 

Re Evatt 67 SR (NSW) 2J6J. Not all members agreed with this 

lesser standard of proof, which falls short of the criminal 

standard of proof requiring that the offence be proved 

beyond reasonable doubt. 

86. The Committee then reviewed the evidence to se,e 

whether it was s uf f i c i en t to e .§i: ab.l_i..s.h__on- t.he-- -ba-l-a-nee-of- -- - - - ---

- --- - pr~b~-bili~i~-;;- th~-;- Mr--~ ~stice Murphy had engaged in conduct 

which constituted an offence. 

~ 25 -



         

          

        

       

        

       

       

        

        

         

          

        

       

      

         

       

         

       

         

      

      

         

           

          

       

      

        

           

       

 

       

         

          

  



      

         

        

          

     

         

         

          

       

         

       

     

       

         

          

        

        

         

        

          

         

        

         

        

     

         

     

         
        

         

         
       

  



98. The Committee 1s unable to satisfy itself that 

certain crucial words were in fact ~ttered by the judge, or 

alternatively is unable to .draw an inference that the judge 

intended to influence the outcome of proceedings against 

Morgan Ryan by the uttering of such words. 

99. The Committee did not conclude that the evidence 

of Mr Briese was of suff icient s t reng th to establish a 

prima facie case of misbehaviour by the judge. The Committee 

t he:::-efore does not f:..nc oro-_·~·~ '.'Tlisbehav1ou:- o:c whac. 1s 

befcre it . 

.!. QO. 

not adversely to the judge at che end of th i s 1nvestiga~1ve 

phase of its ;>roceedings, de-:- i c.Gd, i,, accordance 1,n. :.h i ~s 

determinat i on outlined in ?aragraph 5 a~cve, no~ to 9roceed 

to a judicial 9r.ase of ~roceec:~;s. 

i::: - ... ~-=.::> -- ____ , -.:: :::<: ::: r.:, ..... ;\ - (:), -- ·~"""' --
of t~e judge is prove~ such as ~0~1~ consti=ute ~1sbe~av:our 

with1r. the meani ng of sect:o~ 72 of :he Consti:~::o~. 

102. The Committee found it unnecessary to come to 

conclusions on que~tions of :aw ar1sing 1n respect of 

section 72 of the Consticut ion . Appendix 4 contains the 

op1 nion submitted to the Comm1 t tee by 1 ts 1 egal adviser, 

Mr C.W. Pincus, Q.C . Appendix 6 contains written submissions 

made to the Committee by counsel for ,"'lr Justice Murphy , and, 

for convenience, the opinion of the Commonwealth Solicitor

General which was presented to th·e Sen ace. It is hoped that 

a parliamentary ~aper on issues of law and procedure 3rising 

:~ ~espect of section 72 of 

~rov!ded in :he future. 

' ---·---··---·--·---------------- -----------~--- ·--------i 

' I 
Michael Tate l 

~ 

i 
I 
I 
f 
I 
I 

24 August 1984 
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33. The other Constitutional provision which has been 

addressed by the Committee concerns the requirement of 

establishing »provedtt misbehaviour. In our opinion this 

simply means that the Parlia:rnent must act on evidence 

sufficient to establish the misbehaviour according to the 

civil standard of proof bearing in mind the gravity of the 

matter concerned. 

34. Mr Pincus advised the Committee that the proper 

standard is the civil standard - i.e. "on the balance of 

probabilities". He gave as an analogy the standard that 

is adopted by the courts in the case of an application to 

strike a legal practitioner off the roll. That does 

encompass a consideration of the gravity of the matter. 

35. Mr Hughes submitted on behalf of the judge that the 

nature of the proceedi.ngs under Section 72·which clearly 

affects the judge's legal rights under his conunission and 

the existence of the word "proved" require that these 

matters of fact should be determined by a judicial, not a 

parl i amentary, process. There is absolutely no support 

for such a view in the Constitutional Convention Debates. 

Indeed they suggest the exact opposite. · 

36. There is no precedent for such an approach since 

the Act of Settlement and the.re would se.em to be real 

difficulties in ascertaining how such proceedings could be 

got on foot, although Mr Hughes did submit that the 

Attorney General of the Commonwealth or of any State could 

commence proceedings in the High Court. 

i 
' l 
J· 

' t 
i 
l 

1 
~ 
t 

However in our opinion, Mr Hughes' argument t 
overlooks the long established practice of parliaments to i 
37. 

establish facts either by summoning people to the bar of i 
! 

the House o r establishing committee s. They have long been [ 

familiar with the evidentiary process by which facts are } --- ··-----·--·---·-----··--....._ .......... ----.. --.--··-·-·----·--- .....-------·- -----.,·-- - · ....... -... - --- ----------.. ··-···--·-- r 
·- p r ove d. Parl i ament a nd, indeed, the executive frequently t 

f 
These i 

; 
have to determine facts before decisions are made. 

decisions often affect the rights of individuals. f 

7 



38. Accordingly, in our opinion, there is no particular 

magic in either the nature of the question or the existerice 

of the wore. "proved" which attracts the judicial power. 

The plain and ordinary meaning of the words in Section 72 

assign the problem to parliament and it is clearly a 

task which parliament can perform. 

8 



        

    

 

 

 

       

       

        

      

       

       

         

           

          

    

        

          

       

       

        

         

          

          

       

        

      

        

        

      

        

        



   

          

         

            

           

         

             

    

          

          

            

         

          

        

     

         

        

        

         

   

        

          

        

          

        

       

         

  

        

          

         

          



        

         

         

        

        

      

         

        

         

       

       

      

         

  

        

          

        

         

         

          

         

          

          

         

         

         

         

        

           

           

            

   



       

         

        

           

          

         

        

   

        

          

         

         

         

        

       

        

            

        

          

           

    

         

   

  

        

          

         

           

         

          

             

         

          

          

  



   

         

        

          

          

          

           

          

           

        

           

          

           

          

    

        

            

          

         

        

          

         

        

  

        

         

         

          

        

         

       



       

        

         

          

          

        

       

        

        

          

          

          

         

        

          

          

 

        

        

       

        

          

           

      

        

         

         

         

         

         

         

        

  



CONCLUSION 

26. I believe that the finding C>f the report is 

premature for reasons given above, and part i cu l arly becausE':! 

the Committee has been denied the opportunity of testing the 

Briese allegations about the judge due to the judge's 

repeated refusals to appear before the Committee to be 

questioned on them. Hence i t is in my view impossible at this 

stage to determine conclus i ve l y the question of whether thH 

judge ac ted in a way which .constitutes proved misbehaviou1~ 

under S.72 of t he Constituti o n. 

27 . The gravity of the allegations and the consequences 

for the administra t ion o f justice in Aus tral ia are s uch tha t 

I bel ieve that t he Senate should seek to resolve the matter 

by making further inve st igations and to ensure that the j udge 

is questioned on the al 1 egations, and t o e nable him to b e! 

afforded t he protection of the nd es of na t ural j 1.tstice in 

the process. 

28. Because of the limited resourceH ava i labl e to the: 

Senate, and because of the natural and obvious difficulties; 

which a~tach to a committee of parl iament,arians engaging in 

investigative and del iberat1ve funct i -urrs c ,sncerning a judge, 

consideration should be given that these further 

investigations should be carried out by or with the 

assistance of a Parliamentary Commiss i oner appointed by the 

Senate. 

SENATOR FOR VICTORIA 

----·---------- ··-·---------- --· ------ - ---------- --t 

- 7 -
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APPENDIX 1 (i) 

SELECT COMMITTEE ON THE CONDUCT OF A JUDGE 

RESOLUTION Of THE SENATE OF 28 MARCH 1984 

( l) That a select commit tee, to be known as the Select 

Committee on the Conduct of a Judge, be appointed to inquire 

into and report upon -

(a) whether any or all of the tapes and transcripts 

delivered by The Age newspap~r to the Attorney

Genera 1 on l February 198 4 and relating to t he 

conduct of a federal judge .are authentic and 

genuine; and 

(bJ if the Committee is satisfied that the tapes and 

transcripts ref erred to 1n sub-paragraph ( a J are 

authentic and genuine in whole or part, whether 

the conduct of the judge as revealed in the tapes 

and transcripts referred to 1n sub-paragraph (a) 

constituted misbehaviour or incapacity which could 

amount to suffic1ent grounds for an address to the 

Governor-General in Council from both Houses of 

the Parl i ament praying for his removal from office 

pursuant to section 72(ii) of the Constitution. 

(2) That the Committee cons i st of six Senators, as follows: 

(a) th r ee to be nom i nated by the Leader of t he 

Government in the Sena t e; 

( b) two to be nomina t ed by the Leader of t he 

Oppositi~n in~ sens.t.e: ap.d.__._~~· ----------------- ·-------------------

(c) one to be nominated by the Leader of the 
Australian Democrats. 

1 



        

       

      

         

      

         

         

        

          

           

   

         

       

   

         

          

          

        

         

          

       

    

         

           

    

     

   



{b) that it summon witnesses to appear personally only 

when satisfied that the circumstances demand it, 

that, so 

notice of 

and that 

reply in 

evidence, 

counsel; 

far as is possible, witnesses be given 

the matters proposed to be dealt with, 

witnesses be given an opportunity to 

writing 

and be 

before 

entitled 

appearing to give 

to be assisted by 

(c) that it give specific consideration in the case of 

each proposed witness to the desirability of 

hear1ng evidence in private session, and that each 

witness be g i ven an opportunity to apply for any 

or all of his or her evidence to be given in 

private; and 

(d) that it ensure that the operational methods and 

results of i nvest i gat i ons of law enforcement 

agencies, so far as possib le , be protected from 

disclosure where that would be against the public 

i nterest. 

(9) That the Committee be provided with all necessary 

staff, facilities and resources. 

(10 ) That the Comm i ttee be empowered to print from day to 

day such papers and evidence as may be ordered by it, and a 

~aily Hansard be published of such proceedings as take place 

in public. 

{ 11 ) That the Committee report to the Senate on or before 

31 May 1984 . 

____ ____J_l2 l Tha.t..~~-e¥1.--s-i0ns of ti1is ~ut1on, so 

far as they are inconsistent with the Standing Orde rs, have 

ef feet notwithstanding any thing contained in the Standing 

Orders . 

3 
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( l) 

t 2) 

APPENDIX 2 

SELECT COMMITTEE ON TIIE CONDUCT Or A Jl1DGE 

GUIDELINES FOR PROCEEDINGS 

The Committee shall meet 

~ukcs a dc:.:.ermin..:it ion , 

th.:l t it 

Committee's 

is neces sar y 

inquiry t o 

in pr iv~ t c sess ion unles s it 

sulq<'!<:t to t.h li S <! g1.:1..de:i~·.:? s , 

f o r tha purposes of the 

ho~r particular evi~ence in 

public sessio.i. 

in pr 1 •:.:1 te sess 1on materials Evidence 

s ubmit t~d 

given 

to the Comm ittee shal! no~ be published, and 

shall be disclosed only to 

(a) ;nernbers of the Co:~:·:-:1t.~E·t" ; 

(cl ?ersonal staff of members of :.he Comm.:.t::ee , f o r 

the purpose of assisting ~hose membe rs ~o perf0 ~~ 

their functions as ~embers o: t~e Cornm1t ~ee; 

(d) persons engaged to assist the Commi ttee; 

(e} witnesses giving ev i dence to the Commir.tee, where 

it is necessary for the g 1 ving of tha t evidence 

for those witnesses to ha ve access to evidence or 

documents submitted; a nd 

( f) the Senate, in or in 

Committee's r eport, but 

pe r sons referred to in 

con nection with the 

not so as t o i den t i fy 

ma te r1 uls given to th e 

Attorney - General by The Age: news p.:iper and su:")p~1 ed 

co the Cornm1ctce . 

g 1 ve evidence . 

only wherC' an 

A witness shal 1 b e summoned to ap~ear 

inv it.:i ti o n hc1s beer. clecJLncd c1nd thQ 

Committee has made a de cision r.liar. Lhc circumstances 

warrant the :.s~uc of ,i summons . 1\ witness shc.1 1 1 be 

6 

.t,• ........ • - •. ~·: 

r 



- ..... ~- .................. ____ .......... _ ....... -- , . 

invited to produce documcnr.:s or. rec o rds relevant to che 

Committee'·s inquiry, and an order thdt documen t s or 

records be prnduccd sh~ll be made on ly where an 

invit..:ilion has been decl1nc'd an<..l the C,omm1ttee has mude 

<1 dee i.s ion th,\ t the c i rcnmR t .incc.1s wa r r unt such u n 

order. 

(4 ) A witness shall be giv~n al lcils t two clcc.1r days not i c e 

of a meeting at \,Jhich he 1s co appe.ar, and shall be 

SU?plied wi th a copy o f the Commit t e e ' s order of 

refere nce and a written st a tement of the ma tte rs 

expected to be dealc with during his appearance . Where 

appropr ia.te a wi tness shall b e ~;uppl ied with a 

transcript of relevant evidence a l r e a dy taken . 

(5) Every invit~ t1on or ~ummons to a witness shall be 

accompnnied by an inv \Lut.ion to make a submission 1n 

writing hefore 

statement thc.1t. 

appear i n9 to give ora l evi d ence, ~ 

cons1derc.1t 1on will b e given to any 

request that evidence be heard in pr i vate session , and 

a statement that witnesses may be accompan i ed by 

counsel under Lhe terms of par~graphs (7) and (8 ) . 

(6) A prospeccive witness shal l , as soon as practicable, be 

informed, in writing, of the nature of any allegations 

made against him of whi eh the Commit tee has knowledge, 

and of the particulars of any evidence which has been 

produced in respect of him. Th e Committee s h a l l extend 

to that prospective wit ness ull reasonable o p por tun i ty 

to r espond to those al l cg~t i ons i n writing a nd in 

person before the Committcv . 

( 7 J 1\ person 

accomp.:in i cd 

cJfliA.:a r 1.n<J ucf Ol.l) 

b;· couns<' l , anc.J 

the Commit.tee muy 

sliul l be gi ven 

be 

all 

rcrnson.;i.5Tc" opf,Ort\JnLty to consulL co unsel dur 1nq that 

appearance . . 

7 



        

         

       

         

         

 

        

         

         

        

      

       

         

        

         

      

        

          

         

       

         

      

        

       

       

        

        

         

        

        

        



       

         

         

       

        

        

       

      

         

      

        

       

        

        

       

         

        

       

         

        

       

      

        

        

       

      

        

         

 

        

   

      

       

         

       



      

        

       

    

         

       

        

         

       

        

       

       

       

        

       

        

       

        

        

         

        

  



APPENDIX 3 

[ADVERTISEMENT] 

CREST 

SENATE SELECT COMMITTEE ON THE CONDUCT OF A JUDGE 

The Senate has appointed th is Committee to i nquire into and 

report upon -

(a) whe t her any 

delivered by 

General on 

conduct of 

genuine; and 

or all of 

The A9_e 

1 February 

a federal 

the tapes and transcr i pts 

newspaper to the Attorney-

1984 and relating to the 

judge are authentic and 

(b) if the Committee is satisfied that the tapes and 

transcripts refer::-ed t o in sub- ·paragraph (a) a.re 

authentic and genuine in whole or part, whether 

the conduct of the judg~ as revealed in the tapes 

and transcripts referred to in sub-paragraph ( a ) 

constituted misbehaviour or incapacity which could 

amount to sufficient grounds for an address to the 

Governor-Genera l i n Council from both Houses of 

the Parliament praying for his removal from office 

pursuant to section 72 (iiJ of the Constitution. 

Persons who wish to offer any evidence in relation to .::hose 

matters are invited to make submissions to the Co;n;nittee . 

Submissions should be sent to 

The Secret.ary 

-------------

Senat e Select Commitiee on the 

Conduct of a Judge 

Parliament House 

CANBERRA A.C.T. 2600 

so as to be received not later t han 20 April 1 984. 

Consideration will be given to any request that a submission 

be treated as confidenti~l. 

11 

i -... 



 

     



            

          

          
    

      

       
       

       
        

  

         

          

          

      

       
       

      
        

        
         
         

       
        

   

        
         

        
         

         
         

        
         

       
        
      

           

             

              

 

 

         



            

          

            

          

              

         

              

         

            

             

             

            

           

             

           

            

              

            

           

            

     

         

      



This point is elaborated by W. Wrisle:' ~rown in a useful note in Vo1. 26 of 

the Harvard Law Review at p.684; he points out that the process of impeachment, 

which is that used to remove federal judges (and Presidents ) was taken over 

from an ancient English parliamentary process, the s cope of which was not 

confined to crimes against the ordinary law of lhe land. An example (not 

referred to by Wr i s ley Brown) of the use of this process in England was the 

a ttempted impeachment of War ren Hantings f or "high crimes and misdemconours". 

As to the type of behaviour enlivening the Senat,e ' s jurisdiction the author 

says a t p.692: 

"An act or a course of misbehaviour which renders scandalous 
the personal life of a public officer shakes the confidence 
of the people in his administration of the publ i c affairs, 
and this impairs his official use fulne ss, although it may 
not directly affect his official integrity or o t herwise 
incapacitate him properly to perform his ascr i bed function. 
Such an offence, therefore, may be characterised as a high 
crime or misdemeanour, al though it may not fall within 
the prohibitory letter of any penal statute. f urthermore, 
an act which is not intrinsically wrong may constitute an 
impeachable offence solely because it is committed by a 
public officer . .. ror example, a j udge must be held to a 
more strict accountability for his conduct than should be 
required of a marshal of his court. •. ". 

This exposition appears to me persuasive. 

I refer a l so to the note in Sl Ha r va rd Law Review p.335 to the 

ef fect that t~e words "Treason Oribery and other Hi gh Cr i mes and Misdemeanours" 

apply to matters other than indic tab le offences, relying on the decision in 

Rit ter v. U. S., noted in 300 U.S. 668. l t will be observed that t he Supreme 

the broad vie11J of the mean1ng of "High Crimes and Misdemeanou~s" to which I 

have referred was applied a0a 1nst him by t he Court o f Claims. 

15 



. . , .......... -··· . , -·, _., .... -:, .......... .,.,, ... -... · .......... ,,. 

Insofar as the American law provides any help, then, it gives 

no support to the view expressed by the Solicitor General. Of much more 

importance, however, are the law and practice in England and its colonies 

prior to 1900, and to those subjects I now turn. 

ENGLAND. 

Two hundred years before our Constitution was enacted, it had been 

the law in England {established by the Act of Settlement 1700) that judges 

held office during good behaviour "but upon the address of both Houses of 

Parliament it may. be lawful to remove them". See Wade & Phillips "Consti-

tutional Law" 8th Ed. (1970) pp. 8, 9. Th~~~ffect ~-of this ·enactment ·1was 1 

in ,,,l"Jiy <·,opi'nioh~ to permit removal ofa juc!ge in ·respect '· of matters done "in 

hi'~+" pfi\-'ate '''i::apacify and not necessarily constituting ·an ·offence. The 

plainest case is that of Judge Kenrick referred to by Shimon Shetreet in 

his work "Judges on Trial II at p.143. In 182-6--the judge ~11as charged with 

prosecuting a poor man for theft in order that he might get possession of 

his house and then trying to persuade the man to plead guilty, promising 

to ask for leniency. Shetreet says: 

"The important principle estab.lished in this case was that 
'by the Act of Settlement it was the duty of the House to 
examine the conduct of the judges, if notoriously improper, 
even on matters that affected their private character'. 
Although it was generally agreed that misconduct of a 

-jtltfge--±rr-ni1.- -pr-±vat.rnf~-·jus n:ryan aacJressror--
remo v a 1, in the absence of clear evidence of corrupt 
motives, the House refused to interfere1r. 

Just as importantly, there appears to be no trace, in the removal cases 

after the Act of Settlement, of the notion that in such questions the 



constituted "good behaviour". lf the draftsmen of our Constitution knew 

of the practice of the English Parliament with respect to removal of judges, 

and intended to depart from it so significantly11 it is remarkable that thev 

made that intention so unclear. 

Dr. Griffith Q.C. refers to Ha l sbury's l aws of England 4th Ed. 

Vol.8 para. 1107 and the acceplance there of the passage in Ch.12 of Volume 

4 of Coke's Institutes, p.117 -

"The Chief Baron is created by letter s patent, and the 
office is granted to him quandiu se bene gesserit, 
wherein he has a more fixed estate (i t being an estate 
for life) than the justices of either lbench., who have 
their offices but atwill: and quamdiu se bene gesserit 
must be intended in matte r s concerning his office, 
and is no more than the law would have implied, if the 
office had been granted for life and in like manner 
are the rest of the barons of the Exchequer constituted, 
and the patents of the Attorney General, and solicitor 
are also quamdiu se hene gesserit" . 

If this passage was intended, in t he 17th century when it was wri tten, to 

convey that a judge might misbehave as scandalousl y as he pleased in 

matters not concerning his office, without risking that office,it is hard 

to believe that it could be correct. Coke does no t say anything about 

offences committed by a judge in such matters. !However it came to be 

accepted that an office held during good behaviour ( quamdiu se bene gesserit) 

could be terminated in r espect of ma t ters not concarni ng office and the leading 

case which establi shed that was R. v . Richardsor! 1n 1758 reported i n 

l Burrow 517. The officer whose conduct was in question in that case was 

a "postman" of the town of Ipswich - what we wouJtd cal l today an a l derman. 

In view of the weight wh ich this decision must carry i f the view against 

which I argue is to be held correct, it is worth quoting the relevant part 

of Lord Mansfield's judgment in full: 

1? 



··- ... _, ..... ~· ·~ •.'#·,.::.., ·~-=--: ;,~. ,:--

"There are three sorts of offences for which an office r 
or corporator may be discharged. 

1st. Such as have no i mmediate re l ation to his office; 
but are in themselves of so infamous a nature, as to render 
the offender unfit to execute any public franchise. 

2d. Such as are only against his oath, and the du ty of 
his office as a corporator; and amount to breaches of the 
tacit condition annexed to his franchise or office. 

3d. The third sort of offence for which an officer or 
corporator may be di splaced, is of a mixed nature; as being 
an offence not only against the duty of his office, but also 
a matter indictable at common law. 

The di9tinction here taken, by my Lord Coke's report 
of this second resolution, seems to go to the power of trial, 
and not the power of amotion: and he seems to lay down, 
'that where the corporation has power by charter or prescrip
tion, they may try, as we l l as remove; but where they have 
no such power, thire mus t be a previous conviction upon an 
i ndictment'. So that afte r an indictment and conviction 
at common law, this authority admits, 'that the power of 
amotion is incident to every corporation'. 

But it is now establi shed, ' that though a corpora tion 
has express power of a~otion, ye t , for the first sort of 
offences, there must be a previous indictment and conviction'. 

By the date of R. v. Richardson the remo val of judges was governed by t he 

Act of Settlement r eferred t o above and not by the general law wit~ res oect 

to removal of officials set out 1n R. v . Richardson. The case therefore 

had no bearing upon the removal o f English judges. r urther, the judgrnent 

of Lord Mansfield did not purport to be an in terpreta tion of the expression 

"misbehaviour" , which is not to be found in the report; nor, indeed, is 

"good behavi our" mentioned; the case is reall y about the inheren t power of 

a corporation to dismiss i ts offic~rs. It does no t appear to me to follow, 

l ogically, from anything said in Richardson's case that the power of 

Parliament to remove judges is restricted in any such fashi on as . there laid 

been regarded in England as having anything to do with the remova l of judges, 

i n the more than 200 years since it was decided. 

Looking at the matter more br oadl y , I find it unlikely that the 

'. 



fathers of our Constitution intended to make the relatively simple language 

of s.72 able to be· construed only by reference to such ancient English texts. 

It should be kept in mind that what the delegates were confronted with was 

the task of making a constitution for a new nation. I do not understand 

why it should be thought that they intended what they said t o be read down 

by reference to what was said by lord Coke about the tenure of the Barons 

of the Exchequer in 1628. It is more probable that what our constitutional 

draftsmen had in mind, as to the law about removal of judges, was English 

practice, or that with respect to colonial judges, in the 19th century. 

THE PRI VY COUNCI L - COLONIAL JUDGE S 

There js a number of reported instances of removal or attempted 

removal of colonial judicial officers. Of these two went from Australia 

to t he Privy Council in the middle of the 19th century. 

The first case was Willis v. Gipps in 1846, reported in Volume 5 

of Moore P.C. 379 ( J3 E.R. S36 ) . Tha t was decided under the statute of 

22 Ceo.III c.7S> Section 2 of which gave a power of removal expressed,so 

far as relevant, in these terms: 

"And ••. if any person or persons holding such office 
shall be wilfully absent from the colony or plantation 
wherein the same 1s or ought to be exercised, without 
a reasonable cause to be allowed by the governor and council 
for the t ime being of such colony or plantation, or 
shall neglect the duty of such office, or otherwise mis
behave t herein, it shall ~~9~ be lawful. to and for 

-~~-.~~~-~-~--~ --~ h governor and council to amove such person or persons 
from every or any such office ... ". 

Al though the statute did not say so, the Privy Council held that the "amoval" 

could not law fully be effected without giving the judge in question ~n 

opportunity to be heard. It is partly on the basis of t hat decision that 
1 n 



'· 

~·· /" 
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I have advised (above) Lhat the power under s. 72 cannot, as a matter o f law, 

be exercised ex parte but only after affording such an opportunity. The 

other, perhaps lesser, importance of the case is in the interposition of 

Baron Parke a t p.391 of the report, which appears to be founded on the 

view that the law as to removal at common law was relevant under the statute. 

In the second of the~e cases, Montague v. lieutenant Governor and 

Executive Council of Van Diemen's Land (1849 ) 6 Moore P.C. _489, 13 E.R. 773, 

the same statute was in question, with respec t to a Tasmanian judge. One of 

the complaints made about him was that he incurred indebtedness and frustrated 

attempts to recover, on the part o f the creditor, by misuse of his judicial 

orfice. At p.493 it is sa 1d that t~e Colonial SecrP-t ary wrot e to t~e Judge 

informing him t hat the matters in question "seriousl y affec:ed hi s clia~acter 

and standing as a judge of the Supreme Court". This, to my mind, suggests 

a broader and less technical view of the basi s of removal of a j udge than 

that based on R. v. Richardson (above). Sir F~ Thesiger Q.C., who appeared 

against the judge, explained to the Board: 

"The chief grounds of complaint against him are, first 
obstructing the recovery of a debt, justly due by 
himself; and secondly, the general state of pecuniary 
embarrassment in which he was found to be in". 

There is no trace, here, of the judge 1 s position being protected, as to 

matters outside the exercise of his duties, by any requirement that an offence 

' ' 

----··--- - , 
be~·prove ; 1 was not an offence to get into debt, however heavily, Counse l 

also said that the behaviour complained of "tended to bring into distrust 

and disrepute the judicial office in the Colony" . The judge's removal was 

upheld, despite the presence of an irregularity; the proceeding brought 



against him had been expressed to be with a view of a suspension, not removal. 

Although no reasons other than formal ones were given, it is 

noteworthy that no-one appears to have thought that there was a difficulty 

in accusing the judge of being in a "general state of pecuniary embarrassment". 

The statute said "neglect the duty of such office, or otherwise misbehave 

therein", words suggestive of the law as laid down by Coke. Yet it appeared 

to be accepted in the Privy Council that any sort of misbehaviour might suffice 

to justify removal. The Montague case tends against the applicability of 

Coke's view, in modern times, ~nd against the notion that R. v. Richardson 

applies to the interpretation of our s.72. 

In the same volume of Moore there is an Appendix consisting in a 

memorandum of mem~ers of the Privy Council on the removal of colonial judges. 

(See 16 E.R. 828). Again, the "technical" doctrine I am attacking is not 

reflected in it: 

''When a· judge is charged with gross personal immorality 
or misconduct, with corruption, or even with irregularity 
in pecuniary transactions, ••. it would be extremely 
improper that he continue in the exercise of judicial 
functions .•• 1'. 

The expression "gross personal immorality" is surely not intended to be 

confined to commission of offences. To take a simple example, one would be 

confident that the ;iuthors of the memorandum would have regarded it as ground 

whether or not his doing so was prohibited by statute in the place in which 

~ 

he held office. There is reference to moral misbehaviour, also, in lord 

Chelmsford's observations on the memorandum which are to be found at p.16 
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the then Victorian Constitution, which he summarised as follows: 

"So that a judge holds office subject to removal for 
two reasons - first, if he is guilty of misbehaviour, 
and, secondly, if the Parliament thinks there is good 
cause to remove him, when they may petition the Crown 
to do so". 

He then quoted the passage from Todd set out in paragraph 5 of the Solicitor-

General' s opinion. It has been observed by another, and I agree, that the 

cr i tical sente11ce in Todd commencing "Misbehaviour includes" is hardly 

suggestive of an exhaustive defi nition. At p.949 Isaacs quoted fu r ther 

from Todd: 

"But, in addition to t hese methods o f procedure, the 
Constitution has appropriately conferred upon the two 
Houses of Parliament - in the exercise of that super
intendence over the proceedings of the courts of 
justice which is one of their most imp~rtant functions -
a right to appeal to the Crown for the removal of a 
judge who has, in their opinion, proved himself unfit 
for the proper exercise of its judicial office ...• 
This power is not, in a strict sense, judicial; it 
may be invoked upon occasions when the misbehaviour 
complained of would not constitute a legal breach of 

~ the--conditions on wh ich the office is held". 

Note that the word "misbehaviour", where last usec~ plainl y refers to 

misbehaviour other than that which would at common law have operated to put 

an end to an office held during good behaviour. Reading the remarks of 

Isaacs as a whole, there seems lo me no solid grc,und for saying that he 

thought t hat the use o f the wo rd "m1sbehaviour" i111 the Constitution would 

confine the power of remo val i n the way suggested by the Solicitor-General -

even if i t were ~itimatP. lo infer that ell the .Q.tber dele..g..aJ:.e.s. had tb.e,~~~~· -----·--·-----·----------
SRme view as did Isaacs . 

I have noted, also, as additional evidence that Isaacs did not 

regard the use of the word "misbehaviour" in t he then_Clause 72 as having . 

23 
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any precise technical significance, the f act t ha t. he, like other s , used 

the word "misconduct" in debate as synonymous with misbehaviour - see for 

example p.312 of the record of the Melbourne Conver1tion, 31st January 1898. 

I disagree, then, with the view of the Solicitor-Genera l that s.72 

in referring to misbehaviour used the word "in the technical sense understood 

by the delegates" - p.12. 1 think this is based Lipan a misread ing of the 

debates and upon the misapprehension that at t he end of the 19th century 

the no t ion of judicia l misbehav i our j ustifying removal from off i ce had some 

received techni ca l meaning. The contrary is so; the Pri vy Counci l had 

long before made clear that such misbehaviour could consist in a variety of 

reprehensible action or inaction, including mere immorality, or commercial 

misconduct not amounting to the commission of an of fence at a ll . I note th2t 

Mr. Wise, at p. 945 and p. 946 of the Adelaide debates, referred to colonial 

removal cases in terms which showed be-was alive to the poin t that no criminal 

condµct is necessary to justify removal. 

GENERAL 

In my opinion, too much has been made of Todd's s ta tement as to 

what misbehaviour "includes". Further, there has been d rawn too readily the 

conclusion that the use of the word "m1sbehav1our" ~~as intended to i ncorporate 

_______ t.!HLl.a.1~L.aa to r emov a I .a.Ljud.ges i a r oglaod prior to .. t be Ac.t-o.f-S.et~.Q..,---

An interesting example of this is to be found in the openi ng passage of 

Quick & Garron' s "Annotated Constitution of the Austral ian Commonwealth" 

para. 2~7, in which the learned authors quote part OJ f the passage from Coke 

24 



on p. 6 above. Notice that the authors quote, as if it laid down 

Australian law, Coke's view that "quamdiu se bene gesserit must be intended 

in matters concerning his offic~". implying that misbehaviour in non-judicial 

life cannot be relevant - a view which they immediately contradict by quoting 

Todd. 

In my opinion, a safer course is to come to the Constitution unaided 

by any authority, in the first. place, and see if there is an ambigu~ty. ls 

the word "misbehaviour" obscure? One .is assisted, in construing it, by the 

fact that it is the justices of the High Court and of other courts who are 

being spoken of. It is, when one keeps the subject matter in mind, unlik~ly 

that it was intended to make judges who are guilty of outrageous public 

behaviou~ outside the duties or their office, irremovable. I suggest an 

example suggested by an Americ,in impeachment case: Suppose a High Court 

judge took office a~ Patron of a political party, used the prestige of his 

office in making public addresses urging people to vote for that party, and 

openly engaged in election campaigns as a speakert promoting the party's 

policies and attacking those of the other side. Although such conduct would 

be by no means an offence and would, indeed, be free from blame if done by 

anyone other than a judge, surely it would justify removal. I do not say 

that Parliament wo1,ld be obli~cd to remove such a judge - merely that that 

would constitute misbehaviour giving rise to a discret i on to remove him. 

because it must lead to utter destruction of public confidence in the ju·dge's 

ability properly t o decidr mD LLe rs 1,erore him having a political flnvour. 



. _ .. .............. -··+-·""' ... . 

,, 

Argument against my view is based on the fact that the at tachment, 

to an office held for life, of a condition of good behaviour has been held 

not to put an end to the holding of the office, as t o conduct outside 

official duties, in the absence of proof of a conviction. The reasons for 

my believing that that doctrine should not be held to govern the use of the 

word "misbehaviour" in s . 72 may be summ,1rised as fc>llows: 

1. As to the judiciary, both in England and t he Coloni es 

it had become clea r befor e 1900 t hat the power to remove 

for judicial misconduct was not so confined. 

2. The law with respect to non- j udi cial removals, as to 

conduct outside office, required a convicti on i t he 

language of s.72 at least makes it c l ear tha t that is 

not necessary. 

3. As a matter of practi<aljty, it would have been foolish 

to leave Parliament powerless to r emoue a judge guilty 

of misbehaviour outside his duties, as long as an 

offence could not be proved; that r emark applies 

particularly to the Hi gh Court, which was to occupy a 

position at the pinnacle df the Austra l i an Cour t system, 

and to exercise a delicate funct1on in supervis i ng com-

------·-·-------------·p1·n TI""ecwi1:""fll:'_h_e_ r_e_q_u_J-r_e_n-,e-n- t .... s_ o__,,f_,..t h,-e-_....,,c:'_o_n_s-:-t"7i-:-t-u-:-t-:-i-o_n_ o_n __________ i 

the part of legj slatures. 

I note that the opinion of Sir Garfield Ba r wick, quoted by the 

Solicltor-General, is inapplicable to the constructjLon of s. 72 for two reasons: 



firstly, because it relates to the construction of a condition as to good 

behaviour, whic~s not to be found in s.72 ; secondly, it has not to do with 

removal of judges under s.72 or at all, but to the security of tenure of 

bank officers. lastly, I record the comments 1o f the delegates at. p.952 of 

the Adelaide convention, as casting doubt on the theory that there was an 

intention to limit the plain words of s.72 by ancient technical rules: 

"Mr. Isaacs: Who would be the judges of misbehaviour in 
case of removal of a judge? 

Hon.Members: The Parliament. 

Mr. Barton: The two Houses of Parliament. 

Mr. Isaacs: Would they be the judge of the misbehaviour? 

Mr. Barton: Unquestionably. 

Mr. Isaacs: If that is so it is all I contend for." 

SUMMARY or OPINION 

As a matter of law, differ from the view which has previously 

been expressed as to the meaning of s.72, I think it is for Parliament to 

decide whether any conduct alleged against a judge constitutes misbehaviour 

sufficient to justify removal from office. There is no "technical'' relevant 

meaning of micbehaviour and in particular it is not necessary, in order for 

the jurisdic tion under s . 72 to be enlivened, t hat an offence be proved. 

C.W. PINCUS 

14th May 1984 

27 



    

         

             

         

       

         

         

       

         

        

         

        

        

            

            

        

        

         

         

       

         

         

        

        

       

         

 

        

         

        

          

 

      

         



Mr Briese, said he had a matter which h e would 1 ike to 

discuss, but not on the telephone. The judge denies this and 

explains the telephone call as being in response to several 

messages he had received from Mr Briese reminding him of a 

standing invitation to return his hospitality. 

6. Mr· Briese denies this but a greHs that in reponse 

to the call from the judge he i nvited the l a t ter and his 

wife to dinner with him and his wi fe at their home in 

Sydney. Pr ior to d i nner being served, while Mrs Briese was 

e ngaged i n i ts preparation, the judge, h is wif e and 

Mr Briese had a di s cussion in the lounge room. Accordi ng to 

Mr Briese the j udge raised the quest ion of the social 

security conspiracy case, and criticised it in strong terms. 

7. There is again some conflict be t ween Mr Briese and 

the judge as to how this subject arose, but i t: · is common 

ground that the judge criticised the case in st rong terms, 

although there is no suggestion that any request was made by 

the judge to M!" Briese that he should communicate the 

judge 's views to the magistrate who was hear ing t hat c ase. 

8. The judge states that Mr Briese sai d that he had 

not discussed this case with the magistrate handling it, and 

chat he had made it: an invariable rule never to discuss any 

case with a magistrate unless that magistrate came to him 

for advice. The judge claims he responded t hat this was the 

proper course. Mr B=iese denies th is conversat ion . 

9. Mr Briese says that the j udge then said to him 

" a nd I will tell you about another wrong case of conspiracy 

too and that is against Morgan Ryan" . The judge den ies t his, 

saying that Mr Br i o se f i r st mentJ o ncd the Morgan Ry an c ase. 

10. The judg e adm i ts that he criticised the Crown for 

i t:s habit of " tossing in (al con s~i r acy ( charge l if a c.as.e.------~ 

1s not very strong''. Mr Briese states t hat he had t h e 

impres s ion from the judge that he h a d read the evidence and 
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15. Mr Briese asked the judge whether he would be 

attending a reception at the· State office block that 

evening, and told the judge that he would see him there. At 

the reception Mr Briese told the judge that it was his 

impression that the presiding magistrate seemed to have a 

different view of the Ryan case than the judge and it was 

Mr Briese• s guess that Ryan would probably be committed for 

trial. Mr Briese says that the judge responded "the little 

fellow will be sha~tered". Although the judge denies that he 

used the expression "the little fellow" . he admits commenting 

that "Ryan would be shattered" . 

16. Mr Briese then went on to suggest two possible 

ways that Ryan had of getting around the problem. First, he 

could try to persuade the magistrate not to commit him under 

"the second leg of sect ion 41", which is a reference to a 
. 

section of the New South Wales Justices Act under which a 

charge may .be dismissed if the-· magistrate is of the view 

th.at even though there is a prima facie case it is not of 

sufficient strength to commit for trial. The second matter 

mentioned by Mr Briese was an application for a "No Bill", 

which Mr Briese and the Judge then proceeded to discuss . 

17. Several days later the judge again rang Mr Briese 

and told him that he had discussed the question of the 

independence of the magistracy with the New South Wales 

Attorney General, and that the government was going ahead 

with legislation to give effect to it. The judge states that 

he -cold Mr Briese that his conversation with the Attorney

General had taken place at the reception. Mr Briese does not 

recall this. 

18. Mr Briese says the judge then said to him "and now 

about my little mate?". In evidence Mr Briese was 

1 
I 
t 
l 

unsure of the exact opening words of the inquiry ( "and" or f 
"now" or '"and now"), but was adamant that _ _!;!l_E:_3::lestion __ was -··------ ~ 

-~-· ---- _______ .. ,..._._______ I i 

·---- --asked with such emphasis as to suggest a 1 ink between the ! 
I 
1· 

inquiry and the preceding conversation. l 
r 
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APPENDIX 6 (i} 

SUBMISSIONS ON THE INAPPROPRIATENESS OF 

INTERROGATION OF A JUDGE INTO WHOSE CONDUCT 

AN INQUIRY rs BEING CONDUCTED 

0. Introduction 

The issue facing this Committee is one of the most basic and most 

elementary principles of our Constitution. It is the independence of the 

Judiciary. 

There ure no precedents upon Section 72 of thi~ Constitution. Indeed, no 

Australian judge, State, Federal or Territorial, has been removed from office 

since Federation nor has such removal ~en attemptf~d . In the United Kingdom 

only one judge has ever been removed upon an addre!ss by both houses (Sir Jonah 

Barrington of the Irish High Court of Admiralty in 1830, who was removed for 

misappropriating moneys ptiid into Court by litigants )I. 

The scarcity of precedents means that the few precedents which do e~ 

necessarily receive, notwithstanding their antiquity, disproportionate 

attention. The course which will be taken by this Committee may be, for thi!' 

foreseeable future, the only precedent on Section 72 of the Constitution. ~s. 

task is, therefore, one the importance of which traniscends t he factual issu~ 

it is presently inves tigating. 

-----------------·· ----------------
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l. The nature of the power 

Quick and Garr an in the Annotated Constitution of the Australian 

Commonwealth, at page 731 cite Todd: Parliamentary Governmen t in England (ii) 

857 in the following terms: 

"Misbehaviour means misbehaviour in the grantee' s c,fficial . 
capacity . 'Quamdiu se bene gesserit must be intended in matters 
concerning his office, and is no more than .the law 1would have 
implied, if the office had been granted for Uf e. ' (Coke, 4 
Inst. 117) . 'Misbehaviour includes, firstly, the imp1roper 
exer.cise of judicial functions; secondly, wilful neglect of 
duty, or non-attendance; and thirdly, a conviction for any 
infamous offence, by which, although it be not conn1ected with 
the duties of his office, the offender is rendered unfit to 
exercise any office or public franchise . " 

The same definition was adopted by :vlr Isaacs, as he then was, in t he 

Adelaide Convention Debates a.t page 948. 

Prior to the enactment of the Constitution, Judges could be removed in 

two ways. First, since the Act of Settlement of 1700, t hey could be removed 

by e.n address of both houses of Parliament. Secondly, prior to that date,

English judg<?s could b_e removed by the Crown for misbehaviour without an 

address. This was based on the proposition that the power to appoint carried 

with it an implied power to revoke the appointment. Similarly, Australian 

eolonial judges held office during the pleasur<? of the Gov·ernor. 

With this background, the Commonwealth Bill of 18!91 provided that judges 

would hold office during good behaviour and that it should "not be law ful for 

the Governor -General to remove any judge except upon an address fro m bot~ 

houses of the Parliament praying for such remova l". Thei clear purpose of t his 

,. 

--------: 
provision wa.s to require an address in all cases. 

I 

. 1 

l 
f 
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Clause 17 of the draft Constitution as at 20th April, 1897 provided: -

The Judges of the High Court and of the other courts created by 
the Parliament: -

( i) shall hold their office during good behaviour; 

(ii) shall be appointed by the Governor-General by and with 
the advice of the Federal Executive Council; 

(iii) may be removed by the Governor-General with such 
advice but upon an address from both houses of the 
Parliament in the same session praying for such 
removal. 

N~ grounds were necessary. 

It was subsequently proposed to strike out the whole of sub-section 

(iii), the proposal being based upon the proposition that -

The permanency of the judiciary was the very citadel of public 
justice. It shows the necessity of having the Court secure 
above popular clamour and political influence. 

It follows that: 

1) The Founding Fathers were anxious to combine the two alternative 
procedures and to impose the requirements of both. There must be 
misbehaviour or incapacity and there must be an address by both houses on 
that ground. ~ 

2) Misbehaviour means -

a) the improper exercise of judicial functions, 

b) wilful neglect of duty or non-attendance, or 

c) conviction for an infamous offence by virtue of which the offender [s 
rendered unfit to exerc ise any public office. 

Later, in the Melbourne Session, the word "proved" was added (along with 

so:ne consequential an<i gra m mat iclil t3 mend ments) in order further to secure the ____ , _______________________ _ 
........ ---------...... -----.. - --------·-------- .. -·---

position of the Judic iary. 
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The result can be expressed in the farm of a dilemma. If what is being 

investigated is the possible commission of n criminal offence, that is not a 

matter fo r a committee of the legislature. If what is being investigated is 

something less than a criminal offence I it is outside the scope of Section 72. 

It is apparent that the present is not a case where there has been any 

suggestion of any of the three alternatives referred to by Quick and Garran as 

constituting "misbehaviour". There has been no suggestion of misconduct in 

the Judge's judicial capacity . · There has been no suggestion of neglect of 

judicial duties . There has been no suggestion of an actual conviction and , 

even if a conviction is unnecessary, the material supplied to the Judge by the 

Committee would not sustain a charge for any offence. 

Once it is accepted that there is no power to dismiss except for judicial 

misconduct, negl~ct of duty or conviction for a serious criminal offence (or 

even, on the Soiicitor-Gencral•s u;::,proach, a serious cr iminal offence without 

actual conviction), it is clear t hat a roving inquiry into the conduct of a 

Judgewith a view to finding something which could be criticized cannot be 

authorized by the power under s. 72(ii). Any suggestion of summoning him for 

interrogation in relation to such matters m!.lst, therefore, be misconceived. 

2. The Scope of the Power 

The Constitution gives Parliament only one power - the power to present an 

address for removal. Section 72 does not authorise action against a judge 

which is less this. The Constitution permits no intermediate or "compromise'' 

course ~nct s~.:_h a course would be _quite innppropriat;..:e;..:. __ _ -·---------··---

rn an article in (1953) 26 A.L.J. 462, Zelman Cowen and David P. Derham 

conclude that there is no statutory power to admonish . They say t hat no 

' . 



---·- - ··· -

Government should directly adrnoni.5h o judge unless i t was proposed, et that 

time, to remove him. They ognin emphusisQ -the principle of judicial 

independence which tl'ley .,;ubmit would tn:~ erod~d by the possi~ility of 

admonition without removal. 

Shetreet on "Judges on Trial" states at page 163:-

"The general rule is that the conduct of judges cannot be 
discussed in Parliament unless upon a substantive motion which 
admits of a distinct vote of the House. • . As to motions for an 
inquiry . into the conduct of a judge, the principle has been 
established that unless the prima facie case against the judge 
is strong and unless the charges, if proved, woulc justify an 
address for his removal, Parliament will not interfere. Given 
these principles, it seems that Parliament does not exercise any 
disciplinary function over judges short of removal by an 
address, and that it cannot pursue ~ course with the final aim 
not of an address for removal but of c~nsure, criticism or 
condemnl!tion of judicial ~onduc~. 11 

Glads tone , when ?ri:Tle \-l inis t~t , ~rguing- ngain~t .'l vo te of c ens:...i re agair-i.st 

a judge, stated: 

''At present you are strictly rest!'s ined from interfering except 
in one most solemn and for mal m13 nner. You are not to tam;:,er 
with the question whether the judges are on this or that 
particular assailable. You ere not to inflict upori them a minor 
punishment. You have never thought it wise to give opinions in 
criticism or in reprobation of thei:- conduct when they have 
casually gone astray. (If) the. o.ct ( of tl judge) was not an act 
with respect to whieh you would be right to ask Parliament to 
address the Crown for his remov1J.l, it was not an act of which 
hostile notice should be taken u t all. Are you prepared to 
(break down) that fence ( which) prevents you from 
inter-meddling with the char:.1ctet of the judges by means of 
votes. which ... dare not aim at their removal, but which, at 
the same time, have a certain eredit and authority? ( 209, Parl, 
Deb. 3rd Ser. 757 (1872)). 

As was pointed out by Sir John Wa l ton, then Attorney-General: 

"Such a course would' lt!ave the Learned Judge in the occupat ion 
o n is eminent position, but discredited and disgr9.ced in his 
administration of juftice by censure of the House of Commons''. 

40 
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In other words, to maintain the independence and standing of the 

Judiciary, it is neces3ary to refrain from domaging the standing of a person 

who i:;; to remain a judge. 

If this Committee does not find grounds for an address it must, it is 

submitted. refrain from ma.king any adverse comment on the behaviour of the 

Judge and should, in view of what has appeared in the Press, state that no 

adverse findings were made. It is obvious that justice in this country would 

be negatively affected in its performance, or in what is seen to be its 

performance, if one of the judges whose decisions make and direct such law 

were to be either censured or the subject of adverse comment. This would 

reflect not only on the judge himself but also on the whole court and the 

respect in which it is held in the eyes of the corn munity. This goes both to 

the reason why Section 72 is framed the way tt is and to the standard of 

"proved misbehaviour" applied by that Section. 

3. Seoaration of Powers 

One of the essential pillars upon which the Constitution rests is the 

doctrine of the Separation _of Powers (see The Queen v. ~; ~ earte 

Boilermakers' Society of Austr9li .1 (1955-1956) 94 C.L.R. 25-1, especially et 

275). Once an inqui;y extends beyond whot is necessary for removal pursuant 

to Section 72, a serious breach of the doctrine of the Separation of Powers 

occurs. No Federal Judge can be independent and fearless if he faces the 

possibility of roving inquiries on t he conduct of a Judge by Committees of the 

Legislature . ·----·--·---,-·------------------·----. --------- ----------

What follows from this is that interrogation for the purpose of justifying 

adverse comment is tota lly outside the legitimate function of the Committee. 



4 . Natural Justice 

Throughout the early cases, even where there was no requirement for 

"proved" misbehaviour, it was made clear that the judge was entitled to hear 

the charges made against him. This does not mean only the general nature of 

the charge but the details and facts behind each charge or_ statement 

reflecting upon him that has been made. At the very least the judge must have 

a right to appear in person or by counsel to adduce evidence and to be heard 

(Gleeson: (19'79) 53 A.L.J. 338). This is reinforced by the comments of Quick 

& Garrsn on the '.\1elbourne Session of the Convention Debates where they 

conclude th-s ~ the judge should be heard in his defence and that t he charge 

against him ,':ould be alleged in the Addre.:;s. The authors cit~· Todd wno uses 

t:-ie ex;>r~ssion "the fullest and fal:-c.:s ~ i:1qu::- y ··. Lord Lore:iurn L . C . pointec 

out in Bour:! of Educal ion v. R;ce , (l~ll) . ..\.C . li5 at 182, th~t t~e person 

sought to be removed must always be given ''a fair opportuni ty .• for correcting 

or contradicti.ig any relevant state!Tlerit pr•:juc:d.:il to the:r view·· . 

[n de Smith's Judicial Review of Adm inist r .gtivc Action, 4th edition, page 

2H, it is submitted that refusal to permit cross-examine.tion of witnesses at 

an administrative hearing will usually be a denial of na tural justice. The 

authors state that seldom can such n refusal be j ustified if a witness has 

testified orally and a party requests leave to confront thot witness and 

exam ine him. The authors equate this with a duty to act fairly. 

tn summary. au tribunals whose decisions may h:3.ve adverse effects on 

----ettizens have a ctutyi-to observe me ru les ofriat~ral fusfTce. -----------------

De Smith states that the audi 11lterem oartem rule sets the minimum 

standard of fairness. This is a rule that governs every tribunal or body of 
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persons invested with authority to adjudicate upon matters involving civil 

consequences to the individual (Wood v. Wood, (1874) L. R.. 9 Ex.190 at 196). 

The content of the rule includes prior notice to put the party in a position 

effectively to prepare his own case and to answer the case he has to meet. It 

is clear that the party whose interest are affected ought no.t to be taken by 

surprise. Further, the rule gives an opportunity to be heard. At the conduct 

of the hearing there is a duty of adequate disclosure. If relevant 

evidentiary material is not disc losed to a party who is potentially prejudiced 

by it , there is prim a facie a breach of natural justice. 

At the very least it is submitted that the following are basic 

prerequisites for the observance of natural justice: 

(a) the right of access to all evidence prejudicial to the Judge (as is 

recognised in Clause 17 of the Committee ' s Guidelines); 

(b) the right to cross-exa i'Tline any witness or person who gives evidence whkh 

could reflect upon him adversely; · 

( c) the right to have any case prejudicial to the Judge closed before he 

answers any quest ions himself; 

(d } the right to make full submissions by counsel and, if the Judge wishes , to 

give evidence on his own behalf; 

In a case where the Judge vo luntarily furnishes a statement at the request 

of a Committee, the J udge's st.'.ltement should not be shown to any other witness 

before the __ J,~qg_us_Q.U .... o~ .... -e ..... J_ b .... a .... s._· ..an....op.p0&-t.uni4-t-e~~trre--ttrat- witness-:--~-:----

·----~----·---- In the absence of these it would be a denial of justice to require the I 
Judge to submit himself for interrogation by the Committee. i 

I 
I 
i 



Conclusion 

In short, it is quite inappropriate, an intrusion upon the independence of 

the Judiciary, a misconception of Section 7 2 of the Co11st i tution and a den ial 

of natural justice to attempt to inte rrogate a J udge whose conduct is being 

inquired into for the purposes of Section 72 as if he weT'e an ordinary witness 

. in a routine legislative inquiry. 

Dated 4 July 1984 

A~N:\.BELLE BE~~ETT 
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APPENDIX 6 (ii) 

IN THE MATTER OF 

SECTION 72 OF THE CONSTITUTION 

1. I am asked the me.1ning of "misbehaviour" in section 72 

2 . 

3. 

of the Constitution, and, in particular, whethe r 

mi sbehaviour for t his purpose is limited to matters · 

pertaining to the judicial office in question and 

conviction for a serious offence which renders the person 

concerned unfit to exercise the office. 

So far as relevant, section 72 provides -

72. The Justices of the High Court and of the 
other courts created by the Parliament -

(i) Shall be appointee by the Governor-General 
in Council: 

(ii) Shall not be removed excep~ by the Governor
General in Council, on an address from both 
Houses of the Parliament in the same session, 
praying for such removal on the ground of 
proved misbehaviour or incapacity: 

Clearly the ambit of the grounds for removal from office 

erabraced by section 72 is limited by comparison with the 

position of judges under English law. Section 72 gives 

conscious e:fect to the principle that the judiciary in 

our Feder3l system should be secure in their independence 

f~om the legislature and the executive . This was a ma~ter 

i 
' I 
i 
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~hich considerably exercised attention in debates during ----------·-
T 1"' dr-a-f-c-in-g--;rrDtesses leading to its final fo·r:nulacion. 

Qui te deliberately , the c onven tional grounds fo r termination 

of judicial tenure were narrowed. 
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4 . The English position is that judges hold office during 

good . behaviour or until removed upon address to the 

Crown by both Houses of Parliament. 

S. Coke described the grant as creating off ice for life 

determinable upon breach of condition: Co. Litt. 42a. 

Now tenure is until re t i ri ~g age. A judge may be removed 

by the Crown for misbe~3vi ou r (o r ~ant of good behaviour) 

without any addres s from Parlia:ment. The position as to such 

misbehaviour is conveni:?nt l y su;:u~arised by Todd, 

Parliamentarv Govern~ent in En~land, ii, a; SSi-8 -

'The legal ef fec ~ of the grant of an office duri~g 
"good behavio:.ir" is the c:eati.ain of an es~ate :c:
life in the office.' Such an estate is ter~i~a~~e 
only by the grantee's i~capacit y fro~ mental or 
bodily inf ir~ity , or by his breach o ~ good behaviou~. 
But "like any o~~er conditL~nal. es~ate, i t :-:.ay be 
forfeited by a ~reac~ o~ t~e co~dit:on annexed t o 
it; that is :o say, by ~1soehavicur. Behaviour 
means behaviour in the grantee's o=f:cial capac:ty. 
Misbehaviour includes, firstly, the iCTp r ope r 
exercise of judicial functions; sec::mcly, wilfu: 
neglect of duty, or non-atter.da~ce; an~ thirc! y , a 
convic~ion for any infa~ous of:ence, by which, 
although it be not con~ected wit~ the duties of 
his office, the offender is rendered unfit to 
exercise any office or public franchise. In the 
case of official misconduct, the decision of the 
question whether there be ~isbehaviour rests with 
the grantor, sub ject, of course, to any proceeci~5 s 
on the part of the removec! of :icer. In the case 
of misconduct outside the duties of his office, 
the misbehaviour must be established b y a previous 
conviction by a jury. 

5. The ccn:rasting Par lia~entlry j ~ris~iction to ad~~e s5 
·--o . - ·.:J.; , -·1,. 

-·----· _______ f c r.._r e ;;ig_y_g_Lis._c;,~ s c , i bf' .i b y Jc ci .L.{...U.-:3 f. 0 ) ~ ~ 6 n a4.:i ::. t: i e .. ~ ..... :--- ' ---1 
power unrelated to breach o f c ondition which -

... the constitution has appropriately conferred 
upon the two Houses of Parliament - in the exercise 

I 

I 
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of that superintendence over the proceedings of 
t he courts of justice which is one of their most 
important functions - a r ight to appea l to the 
crown for the removal of a j udge who has , in their 
opinion, proved himself unfit for the proper exercise 
of his judicial office. Thi s power is not , in a 
strict sense, judicial; it may be invoked upon 
occasions when the misbehaviour complained of would 
not constitute a legal breach of the conditions on 
which the office is held. The liability t o t his 
kind of removal is, in fact, a qualification of, 
or exception from, the words creating a tenure 
during good behavi our, and not an i nci den t or legal 
consequence thereof . 

ln entering upon an investigation of this kind, 
Parli ament is limited by no res traints, except 
such as may be self·imposed. 

t 

The position 1s much the s ame in Canada: section 99 of 

the Br itish No rth Ai:terica Act pro1vides t ha t judges "shall 

hold office during good behaviour, but shal l be removable 

by ~he Governor-General on Address of t he Senate and 

House of Commons". Li.ke.....,ise for t:he States of the 

Commonwealth . Indeed, many of the precedents cited by 

Todd as establishing Crown rights t o remove for mi sbehaviour 

or upon address by Parliament concern judges with an 

Australian connection : Justice Wil lis was iemoved from 

the Bench in Upper Canada in 1829 and later from the 

Supreme Court of New South Wales in 1846 ; also debate 

concerning Justice Boothby of the Supreme Court of 

South Aust ra liJ, 1861·18 67 ~ and Sir Redmond Barry (over 

the curious issue of tak ing vacation without l eave ) 

136~-1865,discussed in sorne detail in Todd , Ch. VI . 

. • • ' ... ~ ,,, • :,.J • •• ' t ~. • •• 
I ";') :- ----------:--·------- --,-

···--------·--S-;-··------r-crtltr(ar-8"0-0-~ e r.i. pITTi s 1 s e s o b v i o us i nh i b i t ions upon the 

exercise of the discretionary powers of Parl iament · 

Nevertheless , since statutory powers have been 
conferred upon Parl iament which define and r egulate 

17 
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the proceedir.gs against offending judges, the 
importance to the interests of the comnon~ealth, 
of preserving the independence of the judges, 
should forbid either House from entertaining a n 
application against a judge unless such g~ave 
misconduct were imputed to hin as would ~arrant, 
or rather compel, the concurrence of both Houses 
in an address to the crown for his re~oval from 
the bench. 'An)·thing she rt of this might properly 
be left to public opinion, ~hich holds a salutary 
check over judicial conduct, and over the conduct 
of public functionaries of al l kinds, which it 
might not be convenient to mnKe the subject of 
parlimentary enquiry.' 

Under our Constitution Parliamentary address is the only 

method for judicial removal. The reason sufficiently is 
,• 

summarised by Quick and GaTran, The Annotated Co~st~tu::o~ 

of the Australian Commonwealth, i33·4, under the heaci~g 

"Re3sons for Securi tv o: Jud ici.:1 Tenure'': 

The peculiar stringency of the p~ovisions for 
safeguarding t~e indepencence of the ?~deral 
Justices is a consequence of the fece7al na:~re 
of the Consti:ution, and the necessity for ?rotec: i~g 
those who interpret it from the danger of politica l 
interference. The Federal Execu~ive has a certai~ 
amount of control over the Federal Courts by i:s 
power of appointing Justices; t~e Federal Executive 
and Parliamen~ jointly have a further amount of 
control by their power of removing such Justices 
for specified causes;. but otherwise the independence 
of the Judiciary from interference by the other 
departments of the Government is complete. And both 
the Executive and the Parl i ament, in the exerc i se 
of their constitutional powers, are qound to 
respect the spirit of t he Constitution, and to 
avoid any wanton interference with the independer.ce 
of the Judiciary. "Complaints to Parliamenr. in 
respect to the conduct of the judiciary, or ~he 
decisions of courr.s of justice, should not be 
lightly entertained ... Parlia~ent should abstaitl 
from all interference wi th the judiciary , except 
in cases of such gross perversion of the law , 
either by intention, corru?tion, or inC2?aci:y, 

---- ----~- ------ ~- m-a~<-e--i-t-- n--eeessaxy foT ther-!ouse to exercise 
the power vested in it of advising the Crown for 
the removal oft.he Judge". (Tocid, Parl. Gov. i..-. 
Eng . , i . S 7 4 . ) 
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Hence the structure of t he Constitution itse l f explains 

this direct liraitation upon t he po...-er of j udicial removal. · 

The desire is to protect t he judiciary a s the interpreters 

of the Constitution. 

10. Clearly section 72 excludes all modes of remova l o ther 

than the on e mentioned. This de liberate limitation, 

apparent from the terms of the se c tion, i s emphasised ' by 

permissible consideration of l eg islat ive hi s tory. To 

· paraphrase what Stephen J. said in Sea1men' s Union of 

Au s tralia v. Utah Development Co., ( 19178) 144 C.L.R. 120 , 

142-4, it is from the successive drafts of the Bills 

which ultimately became ou r Const itution t hat t he t rue 

role of' section 72 emerges; its histo,r y and orig i ns cast 

light upon meaning, the precise effect of which may 

otherwise be subject to some obscurity. 

11. The first draft of the Commonwealth Bill of 1891 departed 

from English and colonial precedent and tied revocation 

of office held during good behaviour to address from both 

Houses. At Adelaide, in the 1897 Bil l, this incention 
. 

was made clear. In committee , tenure ~as fu rther secured 

by resolution to limit parl i 3mentary power of intervention 

to cases of mis behaviou r or incapaci ry. The clause read: 

i?.. Th e Justice s of t he lii gh C1ourc and of the 
other co urt s created by the Parli ament; 

·-------f-i-,---&h-:i-1-1----trrrd t h e i t O t £ l C e S aiu r in g g O O d be ha V i OU r : 

(ii) Shall be app oin ted by the Go vernor-General 
in Council: 



( iii) Shall not be removed except for misbehaviou-r 
or incapacity, and then only by the Governor
General in Council, upon an Address from 
both Houses of the Parliament in the same 
Session praying for suc h removal. 

In the ;\felbou.rne session on the 31st January 1898 

Nr Barton successfully moved that tenure be fu rther 

secured by providing that a parliamentary address must 

pray for removal 11 upon t·he grounds of proved :nisbehaviour 

o r incapacity". 

12. Although their Honours regarded it as un~ecessary then 

to c·onsider the extent to ·,.,·hich the Debates m.ay be regarded 

in rhe construction of the Constitu:icn, in Re Pearse~; 

E.x p a r-.: a S i p k a , ( 19 3 3 ) S 7 . .i. • L . J . R. 2 : S , 2 Z 7 , G i b b s C . J . , 

:-.1ason and lvilson J J. accep~ed Griff!.th C. J. 's d ic t'...!m in 
' 

T~e ~·1un~ci?al Council of S:·d..'1e y v. Co:::~o~• .. :eal:~. (19C.! ) 

l C . L • R . 2 0 8 , 21 3 - 2 l 4 , t h a t i t i s p e r:n i. s s ::.. b le t a h ave 

regard to Convent.ion Debates, "for t.~e ptH'?Ose . of seeing 

what· ,...as che e.vi.l to. be remedie d''. Perus~al of the Adelaide 

and· Melbourne· Convention De.bates confirms the extent co which 

th• delegaxes desired to deal with the need adequatel y to 

safeguard the independence of the judiciary as an essential 

feacure of the s~parat~on of powers in t he Federal s yste~. 

Todd's summary of the Engl ish position (set out in 

para·gr-aph 5. above ) , ;.;h1ch "-"aS read by Mr. Isaacs at 

Adelaide on 20 th April 1897 (Convention De~ate s 94S-? ) , 

was t he received meaning of misbehaviour. Each of the 
- ---- -----------------·------·---

successive amendments to the draft clause was in:ended 

fu rther to limit, for the purpose of the 

50 
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with the Crown. However in the case of the third 

category, misconduct outside the duties of office, he 

jtipulated misbehaviour must be established by pr~vious 

conviction by a jury. Similarly Halsbury's Laws of 

England, 4th ed, viii, para. 1107, which accepts Coke's 

sta.tement that "behaviour " means behaviour in matters 

concerning the office and also the exceptional case of 

conviction upon indi ctment for any infamous offence of 

suc h a nature as t o render the person unfit to exercis e 

the office. Much might be said as to the r e ceived meaning 
; 

of infamous offence. It is disc ussed in R. v. Richardson 

(1758) l Burr. 517, in the c ontext of removal fr om offi ce. 

Bacon's Abridgement, 7th ed., i i i, 211 regarded sue~ 

offen~es as enbracing convictions for treason, felon y , 

piracy, praemunire, perju r y, forgery, and the like, 

together with crimes with penalt y "to stand in the pillory, 

or to be whipped or branded" . Al l thi.s is somewhat 

archaic for contemporary definition. Maxwell J . in 

In re Trautwein, (1940) 40 S.R. (N.S.W . ) 371, warned 

against exhaustive definition, and adopted the sensible 

approach of having regard to t he nature and essence of a 

proved offence without ittempting a definition or 

enumeration of th e crimes whi ch f a ll within the exp ression . 

To his Honour ( at 380) in famo us cr i;ne was on e prope rl y 

described as "contra r)' to the faith cred it and trus t of 

--------·---ma-r.-Jcim:i....... ---s u-c-h-amouTaTo ry a pp T O a C h Se e !'!\ S a pp Top r : a t e t 0 

give con tinuing content to any l imi tation exp ressed · by 

reference to infamous offence, although it certainly does 

not close the otherwise open texture of meaning. 



       

       

       

       

       

       

        

        

       

        

        

     
       

        
      

         
       

        
         

        
  

       

        

         

        

       

  

        
       
      
        

        

       
         
        

      



opportunities of defence, and the proof 
established by evidence taken at the Bar 
of each House. 

Odgers, .Australian Senate Practice, 4th ed.! S98, 

suggests, without discussion, that the probable procedure 

would be by way of joint select comm i ttee, with the 

accused being allowed full opportunities to defend himself. 

However it is difficult to see how Parliamen.t adequately 

could discharge its obligation to· address upon ''proved" 

misbehaviour if the triql function were to be delegated 

(cf. FAI Insuranc~s Ltd. v. Winne ke (1982) 41 A.L.R. 1, 17 
• 

per ~1ason J., discussing delegation of enquiry by Gover;1or-

in~Council ) . Todd, ii , 860-87S, requires "the fullest 

and fairest enquiry i~to the matter of c omplaint , by :he 

whole. House, or a co~mi:tee of t~e whole ~ous~. at the 3ar; 

notwithstand ing that the same may have already undergone a 

thorough investigation before other tribunals'• such a.s a 

select committee. 

17. Inasmuch as the Convention Deba tes reveal mischief intended 

to be deal t with, clea r l y it wa s contemplated that 

Parliament could fix its own procedures: see Convention 

Debates, ZOth April 13 97, 952, (~r Is aacs and ~·fr Bar ton) 

and 959-960 {Mr Kingston). At t he Melbourne Convention 

it was made clear t ha: the j udge ~ould be enti:led :o 

notice and to be he~rd : (see Conve~tion Debates, 31st 

I 
I 
I 
I 
! 

--·---------J-a-m:ra-ry-tt-9-8--;--3-t-S-, ·~tr Bar "CO i1) ) • P. en C ,e ·pa:- 1 Linen t a -:-y --------·1 
discreti on as to mode in wh i ch power should be exercised 

is in the context of obligation that charges be formulated, 

and full opportun~ties for defence be furnished, before 

finding 0£ proved raisbehaviou~. 
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meaning, even if content varies in p ar·ticular ci rcu..1ilS tances. 

In consideration- of the is sue of proved .uis behaviour 

Parliament is obliged to apply this ~eaning. 

ZO. The inquiry is whether the o:fence is of such nat~re 

as to render the person unfit to exercise the office, 

although it is not committed in connec~ion with t he of~ice. 

The notion that privace behavi~ur may a :iect ?e:-:ona:.ce 

of official duty was ~xpressed by Burbury C.J. in Henry 

v. ~, (1963) Tas . S. R. 90, 91: 

•. • misconduct in his private life by~ person 
discharging public or p~ofession~l duties ~ay 
be destructive of his au : hority ~~d in::luen=e 
and thus unfit hi:n ;:o cor.ti:1.ue im !1is 0£::ice or 
p::-ofession. 

Sir Garfield Barwic~, in opi~ion of 13:i ~ove~ber 1957 on 

Banking Bills of 1957, dealing ...,it'.'l of:'ice he~ci "s~bjec: 

to good behaviou1"", WTote -

Good behaviour ... refers to the co~d~c: of t~e 
incumbent of the office in matters touching and 
concerning the office and its due execution, 
though the commission of an offence against the 
general law of such a nature as to warTa~t t~e 
conclusion that the incu.~bent is unfit to 
exercise the office woul d be a breac h o= the 
condition of gooci behaviour e ven :hough the 
offence itself was unrelated to the duties and 
functions of t he of:ice ... 

There is, in ~Y opi~ion, no signi::c~nt dl::ere~ce 
bec~een a condition of good behaviour and a 
condition against mi sbe~avi ou~ . In~ee~ , i~ tie 
older books the '"'o-:-d "misbeha•1iour" i s o :: e ~ use-:: 
as synonymous with a breach of goo~ je~~v~ c ~~
Thus, the "misbehaviour" in t~e 3ill ·" il l be he l .: 

----·------------t-O--T-e~-OA~~-h4-:, g and 1e-on c e rn i n g --t l=l e 
duties o f the member in re!ation to the of:ice, 
but will also include act s i~ bre:ach of t~e 
general law of such a qual ity as co indica:e tha: 
the member is un:it :or of:ice. 

.. 



        

        

      

         

          

   

         

      

      

          

        

        

         

         

          

        

        

         

         

       

       

         

       

       

       

        



Z 3. Accordingly the quest ion asked in paraLgraph l is 

answered -

Misbehaviour is limited in meaning in section 72 

of the Consti~ution to mat~ers pertaining to -

(1) judicial office, including: non-a.t1:endance, 

neglect of or refusal to perform duties; and 

(2) the commission of an offen.ce against the 

general law of S1.!C h a qual.ity as to ind.ica~:e 

that the incWlbent i s unfi:c to exercise the: 

office. 

Misbehaviour is defined as breac.h of c ondi tion .:ci 

hold office during good be haviour. r: i s no~ 

limited to convict i on i n a c ourt o f law. A mat~~~ 

per~aining to office or a breach of t he genera l ~aw 

of the requisite se~io usne ss i .:i a ~a~ter no t 

pertaining to of f ice may be found by p ro o=, in 

approp-riate ma.nner, to the Pa:.iamen.t i.:i proceed. :..n.gs 

where the offender has been given proper notice and 

opportunity to defend himself. 
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