














the Senate. It was alleged that the Judge had been involved,
at same stage during or prior to 1979, in a tax avoidance
scheme in Western Australia involving one Christo Moll, Murray
Quartermaine and others and that Mrs Murphy had either

purchased or been given a diamond by Moll.

Material was provided to the Cammission in support of these
claims and consisted of two diamond valuation certificates, a
cheque butt of Moll's with the name Mrs I Murphy and a letter
dated 18 June 1979 allegedly written by a Dr Tiller, one of the
participants in the scheme, to Quartermaine, implicating the

Judge in their activities.

These matters were investigated by the Commission and those
investigations confirmed the conclusion to which the Australian
Federal Police had earlier came that the documentation provided
in relation to the alleged diamond was unreliable and in all
likelihood false and that the letter fram Dr Tiller was

probably false and possibly written by Moll to discredit

Quartermaine.

In the light of these circumstances it is in our view

impossible to conclude that there is any prima facie evidence
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the so-called Age Tapes transcripts (Volume T1A, p.22 - 20
March 1979, Volume T1B, pps. 107-108, 7 February 1980). On the
hypothesis that ﬁhe transcripts could be proved, there were
several conversations between the Judge and Morgan Ryan which
included observations by the Judge first, that there was
sanething in the newspaper about the Paris Theatre and that
Ryan should know "what's bloody well on"; second, a
conversation in which a discussion occurs about "every little
breeze" and "the ILush or is it going to be the three board
of ..."; and, third, a conversation where Ryan asked the Judge

not to forget those " pinball machines ... ".

These three matters, to the extent they suggest a continuing
and close relationship between the Judge and Ryan are covered

by Allegation No.40.

These conversations could also lead to the inference that the
Judge was involved in various kinds of sinister activities with
Ryan. However, since they consist only of cryptic references
not capable of investigation as allegations of substance, it is
recamended that, except as part of Allegation No.40, these
matters should merely be noted by the Cammission but not

investigated further.
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The allegations were that in 1973 the Judge had issued a
direction that Regulation 4A of the Custans (Prohibited
Import$) Regulations, as they then stood, should be ignored
with the result that pornography was imported without any

written permission and thereby contrary to the regulations.

Investigations showed that the direction emanated from a
meeting in June 1973 between the then Senator Murphy and senior
officials of his Departments, the Attorney-General's Department
and the Department of Custams and Excise. The direction given
was under the hand of a G E Sheen for the Camptroller-General
and was in temms that "customs resources engaged in screening
imported goods should be primarily concerned with the detection
of prohibited imports other than material which offends
Regulation 4A ... For the time being there are to be no

prosecutions under the Customs Act for offences involving

pornography. "

The direction resulted fram the Attorney-General agreeing with
proposals in a departmental paper on censorship policy. At
that time it was proposed by the Goverrment that the

regulations be amended to correspond with Government policy.
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Matter No.4l - Cament of Judge concerning Chamberlain cammittal

In answer to questions put to him in cross-examination during
the Judge's second trial, Mr Briese SM gave evidence that the
Judge had camented on the Chamberlain case. The context of
the coment was that a second coroner had, that day or
recently, decided to camnit Mr and Mrs Chamberlain for trial on
charges relating to the death of their daughter. The Judge‘'s
remark was to the effect that the decision by the Corocner was

astonishing.

It was suggested that this conduct by the Judge might amount to
misbehaviour in that it was a cament upon a matter which
might, as it did, ocome before the Judge in his Jjudicial
capacity: it was therefore, so it was said, improper for the
Judge to make known to Mr Briese his view of the decision to

camit for trial.

We submit that the Chamberlain case was a matter of general

notoriety and discussion, that the Judge's comments were very






MEMORANDUM RE ALLEGATION NO 32

We have been invited to draft an allegation based upon the
views of Mr Xavier Connor in his report to the second Senate
Comittee in 1984. In that report, Mr Connor suggested that
even if it could not be shown that the Judge intended that
Briese approach Jones with a view to inducing Jones to act
otherwise than in accordance with his duty, the mere act of
inviting Briese to make enquiry of Jones as to how the case
against Morgan Ryan was progressing might amount to misbehavour
within the meaning of Section 72 of the Constitution. The
difficulty which we have in drafting an allegation along those
lines arises from Section 5 (4) of the Parliamentary Cammission
of Inquiry Act 1986. That sub section provides the Cammission

shall not consider -

a) the issues dealt with in the trials leading to the
acquittal of the Honourable ILionel Keith Murphy of
certain criminal charges on 5 July 1985 and 28 April
1986 and, in particular, the issue of the Honourable
Iionel Keith Murphy's gquilt or innocence of those

charges; or




b) whether the conduct to which those charges related was
such as to constitute proved misbehaviour within the
meaning of Section 72 of the Constitution except to the
extent that the Camnission considers necessary for the
proper examination of other issues arising in the course

of the Commission's inquiry.

It is plain that there is a difference between the version
given by Briese of the relevant conversation and that given by
the Judge. That difference was fully explored during the
course of the Judge's trials. It is impossible to know whether
the jury which acquitted the Judge at his second trial did so
merely because they were not satisfied that he had the
requisite intent to pervert the course of justice, or because
they were not satisfied that Briese's version of the
conversation was correct. On any view the content of that
conversation is central to the charge as laid against the Judge
and ultimately disposed of by his acquittal. It seems to us
that to raise this matter as a specific allegation in precise
terms is to breach Section 5 (4) in that the matter in question
is "an issue dealt with in the trial leading to the acquittal”

of the Judge in the relevant sense, and to consider it would be




to coonsider "whether the conduct to which those charges
related" was misbehaviour. We consider that the Commission is
not empowered to consider the Connor view of the Briese matter
except to the extent that it considers it necessary to do so
for the proper examination of other issues arising in the

course of the inquiry. We recammend that Allegation No 32 not

proceed.

.

16 July 1986



Extract from Weinberg/Phelan Memorandum

dated 3 July 1986 (full copy on File C51




ALLEGATION NO. 22 — PINBALL MACHINES

It seems to wus that this conversation falls into the same
category as the conversation discussed under allegation 21. Why
was the Judge involving himself in representations to be made
regarding the importation of illegal pinball machines which were
not being subjected to lawful tax. To whom was the Judge to
address his complaints? To whom was Morgan Ryan to g¢give his
information? If the conversation 1is accurately recorded, once
again it bears a sinister connotation. This dis accentuated by
the fact that it is known that Abe Saffron (through his son
Allan) was at this time actively seeking to obtain the exclusive
rights to import a particular type of "pinball" machine. Was
the Judge acting on behalf of Saffron or his interests? The
only idnvestigative step which should be taken 1is to raise the
matter with Morgan Ryan. We are not optimistic that this will

produce any worthwhile result.
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