





Section 405 (1) provides that an unsworn statement is to be
made at the close of the prosecution case, and before any
defence witness is called. The statement must be oral, and
there is conflicting authority on the question whether it may be
read. It is open to an accused person in New South Wales both
to make an unsworn statement, and give sworn evidence in the one
proceeding.

It seems plain that in New South Wales the unsworn
statement is deemed to have evidentiary value, at any rate on
behalf of the accused who makes it. It is part of the material
before the jury, and can be used to prove facts in issue.

While it is true that in practice considerable latitude is
allowed to accused persons in making statements from the dock,
this is no doubt due to practical considerations. The Judge is
not aware of what is to be included within the statement. There
is a practical difficulty about exercising control over the
content of any statement. When an unsworn statement
substantially breaches an important rule of evidence, the Judge
may intervene. On occasion, an accused has been prevented from
reading to the jury a document which contained hearsay. Matters
totally irrelevant may also be excluded.

The fact that an accused can not be cross-examined
regarding the contents of his statement means that it can not be
used against a co-accused person. Nor can it be wused as
evidence in favour of another co-accused.

It seems that prior to the abolition of unsworn statements
in England in 1983, the practice of making them had declined.
In New South Wales their use is much more common. It may be
that in those States where the making of unsworn statements has
declined in Australia, this situation may be attributed to the
strength of judicial disapproval of such statements in those
States, and the forceful comments made by Judges to juries
expressing such disapproval.










its judicial officers than from all other persons. 1Is conduct
which would not be regarded as improper if carried out by
ordinary members of the community to be regarded as improper if
performed by a Judge? And if the answer to that question is
yes, at what point does such conduct move from the area of
imprudence or impropriety into the realm of constitutional
misbehaviour justifying removal from office.

Some Judges hold that their conduct must always be 1like
that of Caesar's wife, above any reproach. They will not, for
example, be seen drinking in pubs. They will be scrupulous
about paying their debts long before they fall due in order to
ensure that no breath of scandal touches them. Some years ago a
number of Victorian Supreme Court Judges expressed strong views
to the effect that one of their brethren who had married the
divorced wife of another sitting Judge should resign. It may be
apocryphal, but it is said that English Judges formerly declined
to travel on buses!

Times change, and so do perceptions and appropriate
standards of behaviour. Today homosexual conduct (if
consensual, and conducted in private) is not seen by many to be
a factor which would necessitate a Judge's resignation from a
Court. Nor is adultery, or fornication. These are regarded as
being within the realm of private morality, rather than in the
public domain.

By making an unsworn statement at his second trial, the
Judge brought into question his motivation in electing to take
that course. Was he apprehensive that his story could not
withstand cross-examination? Was he concerned about the
consequences of putting his character in issue, and being
cross-examined as to matters of character? Should a High Court
Justice be so concerned?

While it is impermissible in law to draw adverse inferences
against a person for making an unsworn statement, the Judge must




have been aware that as a matter of ordinaty common sense such
inferences are regularly drawn. His action in making an unsworn
statement in response to a prima facie case of guilt brought him
into disrepute in the eyes of many of his professional
brethren. The Judge might reply that he acted on legal advice.
The decision was his own. From the perspective of what was in
his own best interest as regards the outcome of the trial, the
Judge plainly made the correct decision. From the perspective
of the interests of the High Court, his decision was one which
lessened the respect in which one of its Justices was held in
the community, and therefore diminished the court itself.

On the other hand, what the Judge did was neither more nor
less than what the law entitled him to do. Section 405 draws no
distinction between Judges of the High Court and other members
of the community. It requires one to move a long way in the
direction of an extraordinarily wide definition of misbehaviour
to describe the Judge's conduct as falling within this
description. ’

Mark Weinberg
6.8.86
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Supreme Court of New South Wales. The Crown case concluded on
the twenty-first day of April. A sulmission that there was no
case to answer was maue on behalf of the Judge, but that
submission was rejected by the trial Jud. :. Counsel for the
Judge then stated that he did not wish to open the defence
case, but told the Court that the Judge would make a statement
to the jury. The Judge did make such a statement pursuant to

Section 405 of the Crimes Act 1900 (NSW).

In the course of that statement, the Judge said, "the next time
I met him (i.e. Mr Briesé) was on Saturday 23 April 1983. This
was fifteen months after I am supposed to have said samething
wrong or criminal to him - fifteen months after. It was at the
Academy of Forensic Science Seminar at the University of New

South Wales."

The Judge then went on to mention lunch, and he continued:

"...after the lunch I was just starting to walk back with
sameone else and Mr Briese came over and greeted me and joined
us and I introduced the other person and then we walked,
strolled, all the way up to the lecture Roam, about one hundred
yards. It was for about three or four minutes he chatted away

to me. Now, I thought he was very friendly to me, I Jjust



cannot understand - to my mind he could not have been nicer to
me, and this was after I am supposed to have invited him to do
samething criminal, to undermine, to subvert the justice, and

pervert the course of justice.”

The Judge, by including these remarks in his statement
suggested to the jury that the conduct of Briese in April 1983
was inconsistent with the alleged act of criminality on the
part of the Judge having taken place, and that Briese's
allegations against the Judge had been invented by Briese after

that meeting in April 1983.

The Judge, through his Counsel, had previously disavowed any
suggestion that there had been an allegation of recent
fabrication made during the course of the cross—examination of
Briese. This disavowal was made expressly, and in terms. By
including in his statement the imputation that Briese had
recently fabricated his allegations against the Judge, the
Judge deliberately and wilfully violated the principles laid
down in Browne v Dunn (1893) 6 R 67. The consequences of this

were that -

a) Briese was unfairly deprived of the opportunity of

supporting his credibility and



b)

the Crown was unable to adduce evidence in support of

its case which would have been relevant and admissible,

had there been campliance with the rule.

It will be contended that the conduct of the Judge -

a)

b)

in making a statement pursuant to Section 405 of the

Crimes Act 1900 (NSW);

in deliberately and wilfully including in his statement
the imputaticn that Briese had recently fabricated his
allegations against the Judge, in circumstances where
the Judge's Counsel had expressly and in terms disavowed

any such suggestion;

amounted to misbehaviour within the meaning of Section 72 of

the Constitution in that it constituted conduct contrary to

accepted standards of judicial behaviour.

It will also be contended that the conduct set out in &) above

constituted misbehaviour in the following further respects -

a)

b)

putting his own interests above the standing and esteem

of the Court of which he was a member:

bringing himself, a Justice of the High Court of

Australia, and thereby that Court, into disrepute.



Extract from Weinberg/Phelan Memorandum

dated 3 July 1986 (full copy on File C51




ALLEGATION NO. 14 - THE UNSWORN STATEMENT

There is no investigation required of this allegation. It seems
to us that it cannot properly be regarded as a basis for a
finding of proved misbehaviour. Accordingly we would recommend
that the attention of the Commissioners be drawn to the fact
that some have argued that the fact that the Judge made an
unsworn statement warrants his removal but that Counsel
assisting do not regard this as being an appropriate matter for
further consideration.
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put to him, you may think it is of little if any assistance to
you.

It was also put to Mr Briese that he had made no written
note of any of these conversations with the accused until two
years and four months after the event. That brought it up to
the Senate ingquiry into the Age tapes. It was put that, not
having made any note of these conversations, Mr Briese should not
be accepted as a reliable witness. Mr Briese agreed that he
had made no note, although he did say that he had often spoken
to other people about these matters. The absence of a note, of
course, was relied upon by the accused himself as demonstrating
that he had some difficulty in recalling the pfecise terms of
these conversations, and you may thinktbafii:isajustifiable comment
to be made about both of them that the absence of any note
having been taken by them immediately after the conversation

must affect the quality of their recollections.

)éfj;ﬁ;- The final matter relating to the credit of Mr Briese as a

witness unfortunately was never put to him in_cross—examinatibn
and consequently, I suggest to you, it should never have been
put to you. In his statement the accused, having denied saying
anything to Mr Briese about his little mate in that last -
conversation at the énd of January, went onrto describe to you

a further occ;sion when he met Mr Briese. He made the point,
as is conceded by Mr Briese himself, that there was no suggestion
of any further mention of Morgan Ryan at thgt meeting, notwith-
standing the fact that Morgan Ryan had nct then been committed

for trial.
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That was a perfectly proper point to make and I make no
criticism about it. It is a point that you have to take into

account.

The accused also made the point, which was also a perfectly
_propér one, that he had no idea at the time that - years later,
Aout‘of the blue - it would be suggested that he ha& done something
wrong, and so for that reason had difficulty in meeting the
é]]egation'because hé, 1ike Mr Briese, had made no note of the
conversations in question. Those, as I say, were peafectly prop
points to make. What weight you give to them is a matter for you.

But, in the course of making those points, the accused said
thié to you:

“"The next time I met him,"

that is, Mr Briese:

"was on Saturday 23 April 1983. This was
fifteen months after I am supposed to have
said something wrong or criminal to him -
fifteen months after. It was at the Academy
of Forensic Science Seminar at the University
of New South Wales."

The accused then went on to mention lunch, and he continued:
."... after the lunch I was just starting to
walk back with someone else and Mr Brise came
over and greeted me and joined us. I introduced
the other person and then we walked, strolled,
all the way up to the lecture room, about a
hundred yards. It was for about three or four
minutes he chatted away to me. Now, I thought
he was very friendly to me, I just cannot
understand - to my mind he could not have been
nicer to me, and this was after I am supposed
to have invited him to do something criminal,
to undermine, to subvert the justice, and
pervert the course of justice."

_ That statement, you may think, goes a Tong way further than
.merely explaining the difficulties which the accused may be having
in meeting the allegations when they come out of the blue some two
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and 2 half years after the conversations in question. That
statement, you may think, is suggesting pretty clearly that,
because Mr Briese was still so friendly towards the accused
fifteen months after the conversations in which he is alleged

to have invited Mr Briese himself to commit a crime, these
allegations which were not made until just a year after this
event out at the University of New South Wales had been invented
by Mr Briese.

It {s a matter for you how you understood it. It is, of
course, always a matter for you how you understand anything that
is said of that nature in this Court, but you may think that that
is what the suggestion was, that that is what the accused was
saying to you - not difect]y, of course - but indirectly, making
that suggestion to you. It would, however, produce a grave
unfairness in this trial if you took any notice of such a suggestion
- whether or.not 5t was ever intended in that way by the accused.

A trial like this, indeed any trial, has certain rules by
which it is conducted. Mostly, I think it is correct to say, those
rules are based upon simple fairness to the people involved in that
trial - not only the accused but also the witnesses called by the
Crown.

One of those rules is that, where a suggestion such as that
is intended to be put tq the jury, the witness against whom the
suggestion is made must first be given the opportunity to deal
with that suggestion. That is, you may think, only basic to
fair play. The witness must be given the opportunity tb deny
the suggestion on oath and to explain it in a way which takes
the sting out of that suggestion. He must be given the opportunity

to give other evidence, if necessary, which would explain or lessen
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its effect. 1In the present case, all manner of denials or
explanations may have been possible if counsel for the accused
had put directly to Mr Briese the suggestion which you may think
was conveyed by the accused in that statement which he made.
But Mr-Briese was never given the chance to make that denial or
to give that explanation.

- There was never any suggestion made to Mr Briese in
cross-examination that he invented these allegations a long period
after the events themselves. There was never any question put
to him in cross-examination which would have opened up this
question of why he waited nearly two and a half years to make
the allegations. Counsel for theaccused, you'may think, was
scrupulous not to do so. In any event, he never gave Mr Briese
the opportunity to explain the reasoﬁ for the delay or the reason
why his conduct in April 1983 was inconsistent with the accused
having made an improper sqggestion to himvfifteen months earlier.
You do not know what that explanation is or might be, because
Mr Briese was not given that opportunity to eiplain. He should
have been given it if these suggestions were going to be made.
You are not permitted to speculate as to what event it was in 1984
which caused Mr Briese perhaps to see a significance in these
conversations which he may not have previously seen. Such
speculation is just not permitted. That is why the opportunity-
should have been given to Mr Briese to explain thgse matters in
evidence.

The rule is that, where that chance to explain has not been
given to a witness, the suggestion which hLe may have been able to
deal with had he been given that chance should not later be made
to the jury, because it is simply unfair to the witness to permit
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that suggestion to be made. I therefore direct you that it was not
open to the accused to make that suggestion to you, that the conduct
of Mr Briese in April 1983 was inconsistent with the "khat about
my little mate?" conversation having taken place, and that his
allegations against the accused had been invented by Mr Briese
subsequently to that meeting in April 1983. I direct you that
you should not give any weight to that particular argument.

The problem unfortunately does not end there, for it was
to some extent compounded, or made worse, by repetition by Mr
Barker in his final address. At the very outset of that addréss,
Mr Barker submitted to you that you were being asked to find
criminal conduct on the part of the accused inAhaving made this
"What about my little mate?”" remark, notwithstanding that Mr Briese
had not said a word of protest or complaint. Shortly thereafter,
he repeated his client's suggestion. What he said was that you are
expected to accept that the accused had acted criminally
toviards Mr Brieée when, a little over a yar later in April 1983,
Mr Briese had joined the accused, greeting him in an ordinary
friendly manner. This, it was said to you, was the Mr Briese
to whom the accused is supposed to have made a'propaﬁtion'to
commit a serious crime. He then drew attention to the fact that
the bombshell did not drop for more than another year. Mr Barker
did go on, after a significant pause, to draw attention to the‘
difficulties which the accused faced in recalling what was really
said when the accusation suddenly came out of the blue, years after
tte event. However, the suggestion there, you may think, was again
pretty clear, that the conduct of Mr Briese was inconsistent with
the "What dout my little mate?" conversation having taken place,

and that his allegations against the accused had been invented by
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Mr Briese at some time after this meeting in April 1983.

Once again, members of the jury, it.would producé a grave
unfairness in this trial if you took any notice of such a suggestion -
whether or not it was intended by Mr Barker and whether or not it
was intended by the accused. The suggestion, if you thought that is
what was being made, must be ignored by you. I direct you thaf it
was not open to either the accused or Mr Barker to make those
suggestfons to you, and you must not give any weight to that
particular argument.

(Further hearing adjourned to 10.00 am Thursday,
24 April 1986) '
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to have referred to Mr Ryan in thoée terms. Nevertheless,

that was not the basis of Mr Barker's complaint. His complaint
was simply that reliance upon a positive habit of speech was
prohibited by the decision of the Court of Appeal. I do not
see wﬁy evidence of the accused having called Mr Ryan his "little
méte" on other occasions (whatever they may have been) would
not have been admissible (if avai;able) had the accused taken
up such an issue. There is nothing in the judgment of the
Court of Appeal to suggest to the contrary. There is a world
of difference between proof of a positive habit of speech and
proof of a negative habit of speech. It was a matter for the
jury whether any weight should be given to whatever similarity
there may be amongst the three expressions said by the Crown
prosecutor to be "all of a piece". This objection must also

be rejected.

That concludes my reasons for rejecting

the application made on Wednesday to discharge the jury because

—X

I can dispose more speedily of the application made on Thursday

of what the Crown prosecutor had said in his final address.

to discharge the jury because of what I said in my summing up.

The objection was to the Browne v Dunn

direction which I gave at the end of the previous day concerning
the suggestion of recent invention. It was subﬁitted that tﬁe
Crown hgd not made any complaint concerning any suggestion

of recent invention which may have been understood as having

been made by the accused in his unsworn statement, and that

the Crown had not asked me to give such a direction. It was also

submitted that - if what the accused said had amounted to a
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suggestion of recent invention (which was denied) - the Crown

would have been entitled to a case in reply to call Mr Briese
to deal with that suggestion, and its failure to exercise that
right to have the situation cured at that stage denied the
propriety of the direction which I gave. It was said that
such was the prejudice it created that the jury had to be

discharged.

The history of the matter may be stated
shortly. At the conclusion of his cross-examination of Mr Briese,
Mr Barker stated {(in the absence of the jury) that the accused
- had raised no suggestion of recent invention, and that Mr Briese
" should not be permitted to give evidence of how he came to
make the allegations against the accused for the first time
almost two and a half years after the event. It was Said that,
unless Mr Briese were controlled, evidence which was unresponsive
but nonetheless prejudicial may emerge. Accordingly, Mr Briese
did not give evidence of why he made the allegations against

the accused for the first time so long after the event.

In the course of his unsworn statement,
the accused referred to his meeting with Mr Briese in April 1983
and drew attention to how Mr Briese, who was alleging that
he had invited him to do something criminal fifteen months
earlier, was so friendly towards him, and how these allegations
had not been made by Mr Briese until just over a year after
that meeting. That was, as I later said to Mr Barker, the
clearest suggestion of recent invehtion. This suggestion was

a matter which I raised with Mr Barker myself before the addresses.
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